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ELECTION COMMISSION OF INDIA 

New Delhi, the 30th Auenst. 198S 

O.N. f?9,—In ptirsLi.iiK’e of wetion 106 of tlic Keprcsen- 
tatioii of tlie People AcL 1951 (-0 of 1951) the Election 
CoiiJinksion hereby pul’lishes the judgment of the ll.uh 
Coiivt of Karn.itnka cJiOed 2Sth Mritch, 198S in ElecOon 
Petition No. 1 of 198.S. 

[No, 82/KT-HP/l /KS/gR] 
Bv Order, 
C. L. ROfe Secy, 


IN THE Hir.H COURT OF KARNATAKA ; 

AT BANGAI.ORR 

Dated ; 25th day of March 1988 

BFl ORE 

THE HON'BEE MR. JUSTICE S.fE DODDaKaLEGOWDA 
ELECTION PETITION NUMBER 1 OF 1985 

BFTVVEEN ; 

Chondhr.ri R.a,Aigondappa Ehinwnnn, 

aged 45 yeais, 

icsidins lit Slialiapct Rond. 

Bijapur. ...Petitioner 

(By Smt. M. N. Pramila, Advocate for Petitioner 

AND : 

1, Guraddi Sliivashnril-arappa. 

Mellnppa, aged 57 yeer;!, 
residing .it B. Salnwadagi, 

T.ilukn Miuidcbihal, 

District : Bijapur.- 

2, Kiilkaini Rainarao Kalyanrao, 

aged 55 >ears, 

Snlihiisli Colony. 

Ne.p' Golgnmbai, 

Bijapur. 

3, EoraOl Clangiidhar Shiddarnmappa, 

need 48 veiirs, 

Indi Road, 

Bijapur. 
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4. Nagur Dr. Sardar Basavaraj 
Karabasappa, 68 years, 
residing near Barid Bawadi, 

Bijapur. 

5. iPeera Mahiboob Abdul Rahimaa 

Advocate, aged 35 years, 
residing at Jumma Masjid Road, 

Bijapur. 

6. BamanalH Laxmibai Anaayya 

Dix'th, aged 50 years, 
residing near Ramamandir, 

Bijapur. 

7. Biradar Rayappagoud Bapagoud, 

aged 35 years, 
residing at Padekanur, 

'Taluk : Mudde'oihai, 

Bijapur District. 

, 8. Hc«amani Chandrashekar 

Kasappa, aged about 50 years 
residing at Managoli Road, 

Bijapur. 

9. Tile Returning Officer for 
28-Bliapur Parliamentary 
Constituency-cum-Deputy 
Commissioner, Bijapur, 

Dr. J. N. Chaabey, Major, 

Bijapur. ... Respondents 

(By Sri S. B. Kannur Math, 

Advocate for R-1. 

Sri Pattanasetty, 

Advocate for R-2, 

3, 5 to 7. 

Respondents 4 and 8 
placed ex-parte. 

Refinondent-9 deleted 
vide Court Order, 
dated 13-6-1985.) 


This Election Petition is filed by petitioner under Section 
81 of the Representation of People Act, 1951 for recount of 
the entire ballot papers including the rejected ballot papers 
of 28-Biiapur Parliamentary Constituency and to declare the 
election of first respondent from No. 28-Bijapur Parliamentary 
Constituency as void under Section 100{l}(b) of the Represen¬ 
tation of People Act, 1951; dechvre election of first respon¬ 
dent has ’ materially affected the result of the said election 
under Section 10<K1) (d) of the R. P. Act; and to declare 
the netitioner as having been duly elected from 28-Bijapur 
Parliamentary Constituency, after the recount, etc. 

This Election Petition is coming on for hearing, this day 
the Court made the following — 

ORDER 

In an election held on 24th. June 1984 to the House of 
Representatives from Bijapur Constituency, petitioner, res¬ 
pondents 1 to 8 were the candidates; petitioner sponsored by 
Indian National Cbngress-I, first respondent as Janatha 
candidate. The contest was mainly between petitioner and 
first respondent. Out of 4,25,210 votes first respondent se¬ 
cured 2,06,737 and petitioner secured 2,04,318 and the re¬ 
maining T candidates all put together secured 14,155 votes. 
As first respondent had secured 2,419 votes more than the 
petitioner, he was declared as elected. 

The petitioner has questioned the validity of election of 
first respondent and has sought for relief under Section 
lOOCDCb) and 100(T)(d)(ii), (iii) and (iv) of the Representa¬ 
tion of People Act, 1951 (hereinafter referred to as the 
‘Act’) based on the following averments 

Entire process of election of first respondent was.engineered 
and supervised by Sri I. S. Deshronkh, the then Minister for 
Power in the State of Karnataka and he acted as his agent. 


Returning Officer, Assistant Returning Officers, Counting 
Supervisors including assistants, acted as stooges in the hands 
of the Hon’ble Minister; counting was done in utter violation 
of the provisions contained in the Act, rules end instructions. 
Counting Officials were deliberately dioosen to help and aid 
the prospects of first respondent; all along officials were 
partial in discharge of their duties. 

Returning Officer, who was in the inception impleided as 
9th res)»rident, appointed two other officers to assist y ssistant 
Returning Officers in scrutiny of doubtful ballot papers, con¬ 
trary to the rules, particulars of persons who were so appoin¬ 
ted as Assistants to the Assistant Returning Officer are fur¬ 
nished in para IV(4) of the petition. The power of scrutiny 
of ballot papers of Assistant Returning Officers co dd not 
have been delegated to others. 


Counting though scheduled to be commenced at 8-00 a.m. 
on 28-12-1984,* actually commenced at 9-00 a.m. Petitioner 
had acpointsd 16 Counting Agents for «ach segment. On 
22-12-1984 netitioner wa.9 informed that there would' be 17 
counting fables in so far as BiApur segment, instead of 15; 
accordingly, netitioner appointed 18 counting agents. As 
all the. candidates did not arra-ige for apnoin’ment of their 
counting agents, the Returning Officer- permitted many rm- 
avthorised persons to enter the counting hall and to parti- 
cinate m countin'r at ’.'arious fibles. contrary to rule 53. 
The Returning Officer did not assien the table rumbers 
to the counting agents as reciui'ed ivndsr rule 53(3); mstead. 
counting agents were allowed to sit at counting tables of 
their choice and were allowed to move freely at their whims 
and fancy; despite the corrmlrint by Hussain Basha s/o 
Khaia, counting agent, at table No. 10 of Biiannr segment, 
no action wa” taken as against counting agents of Janatha- 
Parfv under Rule 53(4) of the Rules for their misbe’raviour: 
counting agent Tanatha Party in that table was taking 
bal'ot n.gngrs m.^rVed in favour of netitioner and nutting them 
in fbe comnartment of first resnondent. At tbs ceonmence- 
ment of the fo’irth round. Tinstitborised persons ntimbgring 
ten to ttvelve ru'bed to counting ball, took tbe ballot papers 
n-varVf>c1 for petitioner and dum-,.e.d them in the, coTnroTSwverit 
of fif-t rgci-ondgnt RsJyntbs Basba nnd .A.B. Kand''al 55)David 
Counting Agents, were sent out of the Counting ball ns they 
protested aeatnsf such irregularities without any iusfification 
and made to sit with the Sunerintppdept of Police for half an 
hn'ir. Tn tUftir absence. Counting Staff manipulated ballot 
papers. This was clearly confrarv to Rule 64 of the Rides. 

Postal ballot papers were counted at about 10 30 a.m. 
making it impossible for the Election Agent of petit'oner to 
watch counting at counting table, of various segmepfs; ’peti¬ 
tioner was not allowed to take down the number cf ballot 
papers reiccted by the Returning Officer and, in fact, no 
reasons were assigned for rejection of postal ballot papers. 

Counting Agents of petitioner were not allowed tc inspect 
whether paper seal on ballot boxes were intact or not. Re¬ 
turning Officer, without being satisfied as to whether seals 
were intact or was there any tempering commenced counting. 
Counting in all EIGHT segments was done in utter violation 
of Rule 56 of the Rules. No test-ciieck of valid ballet papers 
was done by the Returning Officer. 


Arrangements made for counting were not in conformity 
with the prescribed norms; only three trays were provided 
for distribution of ballot papers; one tray was divided into 
two compartments by a thin card board; one compartment 
earmarked for petitioner and tb.e other for first respondent; 
one tray was utilised for placing of doubtful ballot papers; 
and the other for distribution of ballot papers of the rest of 
the candidates. Petitioner’s agents were not allowed to make 
notes; in fact, in Indi segment when one of the counting 
agent insisted to make a note, papers were snatched by the 
Assistant Returning Officer and counting agents were preven¬ 
ted from taking notes, thongh the Hand-Book issued by the 
Election Commiss’‘Pn provided for taking notes: w’hen real 
■contest was between the petitioner and fir?;! respondent, 
separate trays should have been provided for them. 
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Courting Supervisors were making entries in Parts-I and 
II of f orm No. 16 conirary to Rules. Counting Supervisors 
used to treat tits uaiiot papers with thumb impressions or 
smudged impressions caused while folding by ignorant voters 
as doubtful; large number of. ballot papers in which there 
were di.iinct iiiarKs of stamp in the column of petitioner near 
the symbol instead of treating them as valid were improperly 
rejected as small jiortion lay either on the line or niarginrJ 
colmnn of other candidates; similar ballot papers ,of first 
respondent were treated as valid despite objections. When 
those doubtful ballot papers were taken to Assistant Retur¬ 
ning Officer’s table for'scrutiny, Assistants attached to Assis¬ 
tant Returning Officers rejected them as invalid. 

Assis'aiit Returning Officers mechanically put their signa¬ 
tures on the ballot papers without assigning reasons; Assis¬ 
tants were allowed to act arbitrarily and in a partisan 
manner so as to help first respondent. This was the proce¬ 
dure adopted in almost all the segments. 

Oat of 11,998 rejected ballot papers, 8,000 votes were 
marked in favour of petitioner and were deliberately and 
arbitrarily rejected as invalid. Petitioner was not in a position 
to give the serial numbers of such ballot papers as his 
Counting Agents were not permitted to note down the serial 
numbers of the ballot papers. 

Objections raised by Counting Agents were not acceeded 
to; complaint filed by the Election Agent before Returning 
Officer proved in vain. 

With reference to entries made in Firfal Result Sheet—■ 
Form No. 20—^produced along with petition as Annexure-D 
(which later on has been marked as Ex. P-527), it was alleged 
that entries in Form No. 20 do not correctly reflect entries 
made in Form No. 16i Petitioner was shown as having 
secured 21,017 in column No. 5 from Miiddebihal Segment; 
whereas' records maintained by Returning Officer showed 
that he has secured 20,981; thus, there was a discrepancy of. 
36 votes in Hoovina Hipparagi, petitioner was shown as 
having secured 27,457; whereas the records maintained by the 
Returning Officer sliowed that he has secured 27,357 with dis¬ 
crepancy of 100. In Basavaaa Eagewadi segment, petitioner 
was shown as having secured 24,047; whereas the other re¬ 
cords showed that he had secured 24,048 with a discrepancy 
of 1 vote. In Indi Segment, petitioner was shown as having 
secured 23,926; whereas the other records showed that he 
has secured 24,034 with a discrepancy of 108 votes. First 
respondent was'shown as h.wing secured 27,634; whereas 
other records showed that he had secured 2'/,673 with dis¬ 
crepancy of 39. In Hoovina Hipparugie Segment, first re.spojt- 
denl was shown as having secured 24,619; whereas other 
records indicate that he had secured 24,599 with discrepancy 
of 20. In Tikota Segment, first respondent was shown as 
having secured 19,828; whereas other records indicate that 
he has secured 19,728 w'ith discrepancy of 100. In Indi seg¬ 
ment, first respondent w'as shown as having. secured 28,484 
whereas otlier records indicate that he had secured 28(544 
with discrepancy of 60 votes. Likewise, the discrepancy in 
respect of other candidates W'cre set out. 

Thus, it was averred that neither votes secured by peti¬ 
tioner r or first respondent or for that matter, votes secured 
by remrining candidates, put together don’t tally with one 
another either round-wise or total-wise entire counting was 
a mess and in a post-haste manner to suit the first res¬ 
pondent. 

Total votes'polled as mentioned in Annexure-D also do 
not tally. In Muddebihal Segment, total votes polled were 
mentiorsd as 51,315 whereas records maintained by the 
Returning Officer showed lotol voles polled as 51,32i with 
dijerepa rtcy of 6 votes. In Hoovina Hipparagi Segment, total 
votes n filed were mentioned as 55,528: wliereas other re¬ 
cords showed them as 55,407 with discrepancy of 121 votes. 
In Bastvana Bagewadi Segruent, total votes polled were 
racntiotied as 56,355; whereas other records indicated them 
as 56,345 with discrepancy of 30. In Tikota Segment total 
votes pf'lled were mentioned as 49,631; whereas as per other 
record ’hey were 49,531 witli discrepancy of 100 votes. In 
Bijapur Segment, total votes polled were mentioned _as 
67,158; whereas other records indicated them as 67,167 with 
discrepancy of 9. In Ballolli Segment, total votes polled were 


mentioned as 57,572; wiiereas other records indicated them 
as 57,376 with discrepancy of 4. In Indi Segment, total votes 
polled were uientioned as 49,853; wfiereas other records 
showed them as 49,973 with discrepancy of 120 votes, 
ill Smdhgi Segment, total votes polled were mentioned as 
56,560, Wiiereas other records showed them as 56,620 with 
discrepancy of 60. It was also alleged that there- were round- 
wise discrepancies as indicated m Annexure-Bl and B2. 
Counting Supervisors have made variations in Part-l and 
JI of Form No. 16 so as to make up the total ofj,first res¬ 
pondent. 

It is alieged in para 38 of the petition that total ballot 
papers boiled at Polling Station No. 41 of Bijapui Segment 
were 417. On opening, only 358 ballot papers were found. 
Similarly at Polling Stations Nos. 6 and 7 of Bijapur Seg¬ 
ment, few ballot papers were missing and when brought to 
the notice of the concerned officers, no action was taken to 
ascertain as to how it had occurred. 

Returning Oincer was not announcing results on comple- 
iioii oi eacn lomid of couiiimg. However, on competition of 
sixth round of counting, lie amiounced that petitioner was 
lea'omg uy a iiiaigm ot 5,3u0 votes, revealed it to tue press 
iiiid tnis was W'oaocasiea in Ail India Radio at their special news 
ctuteun at 4.32 a.in. and 5.32 p.m. on28-12-1984; thereafter 
.ianatha Party agents Oecame panicky; immediately thereon, 
iirst respondent and IvSiiiister Deshmukh appeared on the scene, 
ciosetted with Returnmg officer for half an hour; thereaiter tne 
complex of process of counting was thoroughly charged. At 
about 6-30 p.m. Returnmg Officer amiounced that first res¬ 
pondent was leading by 2,622 votes. In fact, at this point of 
lime. Counting Agents of petitioner protested against hapazard 
way of re-arrangements and the manner of counting took 
place after the sixth round. The post-haste manipulation 
started from and after the sixtli round to make and build up 
the records to show that first respondent was leading from 
seventh round onwards which was highly impossible. With 
reference to entries of previous round as entered in Form 
No. 20, it was alleged that it was highly impossible and im¬ 
probable to first respondent to secure a lead in these constitu¬ 
encies, but for manipulation of counting officials. On accoimt 
of manipulation by counting agents, valid ballot papers of 
potitioner were put in the tray of first respondent; some of 
the ballot papers of petitioner were rejected as invalid; where¬ 
as invalid ballot papers of first respondent were counted as 
valid. 

In para 39, it is alleged that ballot papeis of various polling 
station mentioned therein revealed marking by a particular 
person want only and systematically, obviously with collusion 
of polling staff; polling staffs have not performed statutory 
duties. The request made to set apart those ballot papers 
were not acceded to. 

The Returning Officer did not provide sufficient time to 
prepare an application for re-count; Returning Officer after 
signing the prescribed form as an eye w'ash granted hardly 
iialf an hour to file an application for re-count, if any. Within 
that short time, the petitioner, to the best of his ability, 
collecting necessary informalion/data from his Counting 
Agents, filed an application setting out grounds for re¬ 
count. At that jtfticture, the Returning Officer had received 
a telephone call from Minister Deshmukh who, in turn, in¬ 
formed that application would be rejected. These factors 
would demonstrate collusion between Deshmukh and Return¬ 
ing Officer and his staff. 

First respondent procured the assistance of Government 
officials whose names were set out in para 44 of the petition 
and thereby committed corrupt practice under Section 123 
(7) of the Act. Those officials were partial and acted as 
agents of first respondent. Tvs'o officers who .assisted Deputy 
Commissioner were acting as per the instructions of Desh¬ 
mukh in furtherance of the prospects of first respondent’s 
election. The denial -of certified copies of certain documents 
or delay caused in grant of certified copies of certain docir- 
ments and appointment of certain officials working in Educa¬ 
tional Institutions under the control of Deshmukh, as coun¬ 
ting staff, lend support to the plea that they were actively 
assisting and helping the first respondent. 
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KeUii'oing Officer, who was in the mccjilion arrjycd as 
yil] respondent tiled written stnlcinent rlenyiiig all Ihe allega- 
lions apart urging that he was ueilher necessary nor a 
proper piaty to the |lroeccdings. He refnlcd the alienations ihtd 
ti) lie ujld his subordinate in charge of deetion duty, acted 
as a SLOoges of j.i Deshmukh; (ii) couulinfi staffs wer= 
uxipointcd at the behest of Srj Deshmukh contrary to conduct 
of Election Kulcs anu the counting staffs acted contraiy to 
the pruviaious of the Act, Rules and guidelines coutaioed in 
Hand-Book in furtherance of the prospect of election of first 
respondent and to the dctiiment of petitioner. Persons men¬ 
tioned in Para-IV of the petition merely assisted Assistant 
Rctuining Officers in deciding doubtful ballot papeis; they 

a. ssistcd him in getting doubtlul ballot papers from edch 
counting table, puttinE seals on the back ot rejected ballot 
paper and in tabulation. Election Commission had appointed 
Assistant Returning Officcra as per Notification, dated 
I I-12-ly84 and Ataistani ReUitning Officers wcie competent 
10 cxeici.se powers of Returning Officer as per Section 22 of. 
the Act under the control of Returning Olfieer. Accoiding 
to him, arrangements had been made in the counlinc halls ns 
per insti iictions edntained in Annexure-25 of the Hand-Book 
fop Returning Officers and lay out at counting halts was m.ido 
as per the .pattern provided therein; Instructions of Elcclion 
Commission have been scrupulously followed. Pursuant to t’le 
Telex mt i.sage reccned from Chw't Electoral Officer two more 
cotinfing tables were provided lor counting of ballot papers 
of Bijapur segment in addition to 15 counting tables normally 
provided at each segment. Candidates wore informed in ad¬ 
vance to appoint as many counting agents as there weie 
counting tables in addition to one more couniing agent 
to watch the sciuliny at A.ssistiuit Returning Offlcei's 
lubtej ’i hroligh Notification, dated 14-12-1984 and 22-12-1984 
he had notified the names of counting supeivisors and coun¬ 
ting assi.stants. Hence, question of manipulation in appoint- 
meiil of counting staff, so as to favour the first r-e.spoudent did 
not arise, ,M the time of is:-ue of badges to counting agents 
table nuiabers were assigned, No person other than the per- 
.Sons appointed as counting staff was allowed inside counting 
hals. Allegations that unaiithorise'd persons were allowed to 
enter anJ meddle with tlic ballot papers and they were 
moling; uccording to the whims and fancy weie denied. No 
complaint was received either regarding hapazard comuing 
or partisan atlitudc of the couniing staff nr mi.sbehaviotir of 
the counting agents of the first respondent, .Sealed boxes wefc 
opened in llie presence of counting agents and they were 
allowed 10 inspect whether seals put on ballot bo.x were 
intact or not, No counting agent was prevented by making a 
notes nor were Ihyy told not to make any notes. He assevt- 
cd conduct oL lest circi. aS provided ui Hand Hook 

Six trays were kept at each table, one tray for petitionc. 
one for first respondent, four for remaining seven candidates 
devided into comprmnrcn s and on~ lor .toiiblfid I'.dloi paper' 
Assistant Returning Officers derided llic validity of doubtful 
ballot pampers-in Ihe presence of cottuting agents of all candi¬ 
dates. Neither eoiintine siipcrvisors nor persons who assisted 
those Assisliuil Returning Officers took decision regarding 
their validity. Assistant Returning Officers assigned reasons 
fop rejection us required under Rule 5fi of the Rules; allega¬ 
tions that the Assistant Returning Officers were nicchanicallv 
putting their signatures or the seal meant for rejection of 

b. allot papers wnthoiU application of mind were denied. 

P.Oblal ballot papers were oneoed m the presence of all 
Ih; candidates/elcction agents/counting agents and reasons 
were assilined for rejection of 107 postal bullot oapers as 
invalid. None of the election iiatnfs or their couniing agents 
was prevented from making note of the serial number of 
ballot papers rejected as invalid or 'easons assigned for re¬ 
jection. 


The al'cgations that there were ipniimerable inisfakcs bet- 
'■een entries in Fci'm No. 20 and Paits-T .and IT of Form 
No. 16 V'ere refuted. He asserted that as per Form No. 20, 
11.998 biillot papers were rejected .is invalid .and not 11.994: 
Result^ 'heel was prep,sicd segtncnl-ivlsc bv Assistant 
I'eluniinr Officer and the Final Result Sheet v'as prepared by 
him fukinu tolul figure o.f each '.rnment. As per cutties in 


Fol m No, 20, Final Result Sheet, total votes rejected at 
Lomtituenev No. 217 MuddcbiUal were 1531; lofril votes le- 
jeclcU at Constituency No. 208 Hooviiia Hippaiugi were 
1555, 111 eiiiiic consiiLic'-,;y piinj m.mbei' of rejected ballot 
papers were 11,908 and there vvas no discrepancy. 
As per 'Form No. 20 votes secured by the petitioner 
ul liluddcbihal, Hoovina riipparagi, Basavana Bagewadi and 
Indi were 21017, 27457, 24047 and 23926 respectively.'First 
respondent secured at Muddebihal, Hoovinn Hipparagi, 
Tikola. Sindhgi 27.634, 24,619, 19,828 and 23,484 votes 
lespectively. Total votes polled in each segment i.o. consti¬ 
tuency Nos. 217 to 224—Muddebihal, Hoovina Hipparagi, 
Basavana Gagew.idi, Tikoia, Biapui', Ballolli Jndi and Hindi.gi 
were 51,315, 55,528, 56,3.55. 49,631, 67,158, 50,572, 59,853 
and 56,516 respectively and postal ballot pafiers 2.36; total 
4,37,208 aiicl there were no discrepancies segment-wise, tound- 
wke oi polling station-wise Entries made in Part-ll of Form 
No. 16 were reflected in -Form No. 20 and no l omplaints 
were received at any lime regarding the aUeged. dircrepancy; 
refuted Ihe allcgatiou that records have been maniptilalcd so 
as to favour the first respondent. 

The petitioner was provided with sufficient tiine to set out 
reasons for re-count and not being salisfled with reasons men¬ 
tioned in the application fi'ed for re-count, the rcqu'cst for re¬ 
count wa.s rcjcclt’d in accsKdar.sc with law. Apphcilion field 
after the decision was ol no use. The alleg.ttion th.-ib at that 
junc me there was .a tihoue call from Sti Deshmukh and he 
held out a promise that that application would be rejected 
was denied as false. 

TToiigh this ’ respondcnl is ordei'ed to be dulAed—vide 
order dated 13-6-1985—bu- proper appreciation ol evident*, 
his defence is summarised. 

The first respondent in his written statement besides denial 
of averments, narrated .vs to how appointment ol connlms 
staff was done and explained the'pt ocediire adopted .'or count¬ 
ing of ballot papers. Fir.st respondent, Intcr-alia, contended 
that main relief of re-count cannot be granted on ''’ague and 
general allegations of irrto-ilarily in counting of bid ot papers 
unless specific.instances of material facts were alleged ami 
piov.:d. In oilier words, pclitlon lacked material particulars 
on wliich relief of re count could be granted. 

Returning Officer and Assistant Returning Officers were 
appointed by Election Conmission. under Section 22 of the 
Act, Assistant Retuining Officer was entitled to pcrfoi’m and or 
discharge the functions of Returning Officer subject in control 
of Rctuining Officer. He denied that peisoiis mentioned at para 
IV of the petition, functioned as Assistant Returning Officer 
in scrutinising the ballot papers; they functioned only as count- 
iiig supervisors and assistants; Assistant Returning Officers, on 
sciutiuy of doubtful ballot papers took decision in the pre¬ 
sence of counting agents or candidates and in fact, no deci¬ 
sion was taken by countinr' supervisors nor were they, allowed 
to take a decision regarding the validity of doubtful ballot 
papers. 

AiTungcmenf of countiliR tables weie strictly in .iccordanue 
with the modalities-provided in para.s 5 and 9 of the Hand 
Book for Can-Jidales. Tandidates werg permitted to appolnt- 
as many counting agents a.s there were counting tables with an 
addition of one to watch counting at Assistant Returnii^ 
Officirs tabic. :is per Rule 52 and instructions contained in 
para 4 of Chapter .TX of the Hand Book, For counting of 
ballot papers of Biiuptir Assembly segment at 17 tables, 

c.andidates were permifled to appoint 18 counting agents.. 

Entry of unauthorised .persons was denied; at the time of 
is.siie of badges, fable numbers were assigned to counting 
agents; no hostile treatment was given to counting agents of 
the velitioner .md no favour w.is shown t',' coiintincr agents of 
first respondent. Counting agents of . first re.-pondent. at no 
time, misbehaved re cond'i-Tcd in a m.irn,;''. unbccominc of 
CDunfine agents, wr.rrcntiur .severe action under Rule 53(4). 
As there were no comrlah'-'s of whatsoever frofn am quarters, 
*bcv.’ were no orcission to take action ig'-dnst coupri-in agents. 
'The allegiition that the rihser.ee of Sri Bneha. Khaudigid 
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©David, Asris^aot Rinurniug Ollii.er and tnlier Suj;!«ivi»rs 
, manipuiated unuies and counttd invaiid balkK paperj as valid 
in Ins favour was Jcrued. 

Retui ning Office]' took up couuliug of ballot papeis in the 
first instance n tbs Chambers of ti.e Principal of- the College 
W'here he had Deen sealed in the presence of candidates/election 
agents. AllegOion that neioer t,ic j-'etitiocei" nor his counting 
agent V. M. Ratti ivas allowed to .lote down the serial num¬ 
bers of posta, ballot papeis reiecteu nen any reasons assigned 
for rejection 'Aas denied. 

In sorting cf ballot papeis coinpatlmenl-wise, 110 iiicgularity 
or illegality was commiUed by coiaiting staff. Rules did not 
stipulate fpr i roviding of sepiirate tiays to^each candidate, dis¬ 
cretion, was given to Returning Oh cer to make arrangement 
for counting and in fact, counting v^as done strictly in ac¬ 
cordance wit.i the guidehucs provided in the Hand-Book; 
tray.s were di'ided into compartmec is and there vas no possi¬ 
bility either t.rr mixing up of Dailox papers of one c;in.didate 
with that of ihe ot.her or to put ba lot papers of petitioner in 
the compartrreni. eaim i. ked lor firs! respondent and vice-versa 
There was no prohibition for courting agents to .note down 
the serial nui ibers of ballot papeis: it was asserted that most 
of the count! ,ig agents of petitioner were making note.s at 
their respectiie counting tables; alle.iation that counting seper- 
visois were making entries in Parts I ciiid H of Form No. 16 
were denied. He pleaded further that in the absence of paili- 
culars of counting tabic, name of officers who wcie making 
such entries, round or rounds in whi'oh such entne.s were made 
counting hall ■'where such irregtilai ties were committed, it 
was not possible to contrn ert those allegations. Counting 
Supervisors and Assistatits corfcclly sorted ballot papeis con¬ 
tained in bull it '"OX caadiclaie-wise to respective compartments 
of the tray, Eccordiug to votes reci rded on the ballot paper, 
ballot papers apparently invalid or loubtful were placed in a 
tray separate!/ meant for doubd-ji ballot papers. On com¬ 
pletion of so ting of votes of eaci polllhg station, counting 
supervisor used to iill up Part-Il of Form No. 16„ valid votes 
bundled into 50 each and doubtful ballet papers were sent to 
Assistant Retiming Officer table; /.ssistant Returning Officer 
was taking a dicision in respect of doubtful ballot papers, in 
the presence of cciuntia.g ugents as to whether it should "be 
treated as va id or invalid, makins pins and mins in entrie 
made in Part II of Form No. 16 d: pending upon validity or 
otherwise. W-erever Assistant Retu ning Officer has taken a 
decision to reject a balloi' papei a; invalid, he has assigned 
reasons. As all these were done in the presence of counting 
agents; his co in ting age.nts cmild ha’ e noted the serial number 
of ballot papers in respect of v bich they had raised, objections 
the nature of obiection and decisicii thereon. Likewise, they 
could have g'ven seiial numbers o'' ttie ballot papers which 
were impropet iy leceived as valid in‘uvour of first respondent. 
If petitioner vas not in r position t > furni.sh these'particulars, 
the averment th;Tt about 8.000 out of 11,983 rejected ballcjt 
papers should have been counted a? valid in favour of peti¬ 
tioner was on'y a figm.»nt of ima.cii’ation, partisan attitude to 
couutin.g staff denied. Alleged disciv pancies between entries in 
Form No. 20 and Part-T and Part-F'' of Form No. 16 denied. 
Part-I of Form No. 16 were fi'lled up by Presiding Officers 
nt polling fita’ions. Counting superv'sor.s were only filling up 
Part-II of Fcrrh No. 16. Assistan; *Rcturning Officers after 
scrutiny of drubtful ballot papers vere making additions and 
subtractions a id initial Part-II of Form No. 16. Foiling agents 
of petitioner v ere. furnished with a tr-ie cony of ?,art-T of Form 
No. 16 by Pvefiding Officers of-respective polling stations imme¬ 
diately on co' ipletion. of poll, if no' furnished polling agents 
could have, ns of right, demanded and collected Part-T of 
Form No. 16 from Presiding Officer, 

Supply and ,ion supply of certifif'd copies were not within 
his knowledge; 011 account of such ’apses, it was tioti pos,sible 
to infer that Teturnin.a Officer has ’-'.anirulated the records in 
favour of thi respondent. AlIcKatir n that petitioner was not 
furnished 'vit'- round -wise results d i hot merit consideration; 
the Act and P-iJ-is di.l not contemplate maintenance of voting 
statisf’c.s rourd-wise.. hence, petitiorsr could not have been 
furnished with certified conv of ron: d-wise resnlis, AIie,aaliong 
pertaining to liscrepancies between entrie'S in original records 
and certified ropics furnished to pefiiioher contained in paras 
26 to 32 of i’ai'a IV of the- petition vvere denied. In the ab¬ 


sence of paiiic.na". of variation as between entries in Form 
No, 16 and Form No. 2{,, it wa not possihic to conii overt 
ttiose allegations. 

Rel .trnine Oflicer vva.s :iot unde' an obligation to announce 
result on conipieticn of each; 10 ind of couiitin.g. The' aver¬ 
ments that on completion of six'h round, Returning Officer 
annoiiiicd that petitioner was leit iing and released to press-' 
and 1 road ca.st in Radio we; e der ied. 'I iiere w as no presump¬ 
tion, f petitioiier had .secured nn re votes than the first res¬ 
pondent in eailier rounds. Ire .stio ild have neceisarily t»;cured 
more' votes i.tv subsequent round also. 

Wi h reference to allegatioi;!] c mtained in para 38, it sva.s 
statec that those allegations w:: h.out production of Form 
No.T) were vague and inde/inii-r. Petitio-aer, in fact, was 
provil'ed with sufficient time to fik an aiV-i.cation for re-com.t; 
settini. out gmiiuds on whicli re-c' unt could be .''fderrd, Alle- 
gatior that .Sri De.shii’. rkli and peti ‘loner closstted with Return¬ 
ing O licer tor a cctied of ludf an-'rour snd the entire complex 
of co mting .hsu-ed ihereaficr a . ' Kel..’!>ii‘i Ofiiw'r' held nut 
a premise to Desmmyh 'bat I'pbcg'.on fil.-*c! for recount 
w'oiilc he rejected were denied. F e justified the order of re¬ 
fusal 'or re-count. 

Coi iiting staff discharged their duties strictly in accordance 
with ;.tw' and guidelines provided iij the Hand Book. At EO 
time, le sought for their aid or hel t in furtherance cf the pros- 
pCvts of hi,s election; Counting Staiis were not appointed either 
at his insUmce or at the ball .-t of S i Desltmukh. Impersonation, 
idle.ge 1 at para -31 and rigging alleged at para of , the 
petitk 11 were denied. 

Fit t respondent has filed a reeriminatOT/ pention under 
Section 97(1) and (2) of the Act claiming re-count of all the 
. .'.Bot papers more or less on th ; same grounds on which 
peiiiicner has sought for re-cci rt, in case, reliefs te peti¬ 
tioner were to be granted; In tb: recrimination petition he 
had p caded that election camraifn of election-petitioner was 
hfade I by Sri B. M. Patil, V ice-F resident of Karnaiakti Pra- 
dc;h Congress Committee. He 'w is also the Secretary of 
B.L.C.E. Attsociation running m Tiber of Educational Insti¬ 
tutions Sri B.M. Paul and Electioi-petitioner bad so .manipula¬ 
ted It It large number of employees working in those institu¬ 
tions .vere appointed as Presidin Officer in furtherance of 
the p; ospccts of election of petitic ner Polling Officers, polling- 
assistr nts in order to oblige Sri B M. Patil permitted imper- 
sonati m especially in Tikota assembly segment where there 
were urge number of lambani voters; polling officers them- 
seives h-ave marked ballot papers in favour of potitione'' at 
severr-l poliin.s booths located in Tambani Thandas to which, 
access by po.lling r/gents of the ’ ecrimination petitioner/res- 
pondfit No. 1. was impossible. Tolling officials with a view 
to fin heving the prospects of elec ion petitioner perrnitted i'-n- 
perso’ation of voters by allowing persons do vote in place 
of de d persons and 'persons who were not in station on the 
date if election; large number o" valid ballot papers which, 
the r'crimination petitioner had •eceived were rejected as 
invalid cn, flimsy grounds. Valid ballot papers of recrimina- 
liotv-p ‘fitioner were rejected as in ‘alid because of thumb im-, 
press! ip or smudge impres;sion car sed by an i.gnorant voter at 
the ti ne of fold it; ballot papers of election-petitioner of like 
natiirp were treated as valid. 

The petitioner in reply contended that recri.mination petition 
was rot mamtainable. Averments that B. M. Patil and pefi- 
tione.r manipulated the appointmeit of large number of em- 
rIove-“ of his institution as pollirs officers and polling assis¬ 
tants 'n furtherance of the nrospe'fs of rettlioner ’.vas denied. 
Ac Tfcrsminat’on-petitinner has rot furnished particulars of 
tKiIlin'r station. Tiam,e of officers rnd names of dead ner.'.oi’s. 
it carn’ot be enquired into. He reiterated tha impersonation has 
taken piece nt nloces mentioned n -elition and reieefion of 
his vr’tri holott finper op thegrourd that they bore thirnb im- 
press’-nn or smudge, impression w.ns illegal. 

On the basis of these pleadin'’' following issues were 
framed;—■ 

T Whether the first respondent or his Election, Agent or 
any other person with lhe_ consent of the 1st res- 
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pondfnt or his r.lsction agent has committed any 
corrupt practice ? 

2. Whether the resuJt of the election in so far as it 

concerned the l-.t respondent hu'. been mateiialiy 
affected;— 

OJ by any corrupt practice committed in the interest of 
the Ist respondent by an agent other than his 
election agent; or 

(ii) by improper reception, refusal or rejection of any 
vote Of the rcep inn of any vote which is void; or 

(iii) by non-complia ice with the provisions of the Con¬ 

stitution or ot the Representation of the People 
Act, or of any Rules or Orders made under 

the 1st rcspondeit ? 

3. Whether Sri J. S. Deshmukh, the then Minister for 

Power, Governn ent of Karnataka, was an aEcnl of 
the 1st respondeit ? 

4. Whether the counting of the votes has been con¬ 

ducted in violation of the provisions Of the Repre¬ 
sentation of the People Act, 1951, the rules framed 
thereunder and the Instructions in the matter of 
counting Nsued lo the Returning Olllcers? 

5. Whether the petitioner is entitled for recounting of the 

votes polled? 

6. Wlictl'.ei the 1st respondent has committed any corrupt 

practice w'irfiin ihe meaning of sub-section (7) of 
Section 123 of tiie Representation of the People Act, 
1951 7 

7. Wlietlier the Election of the Ist respondent is liable to 

be declared as void ? 

8. Whether the petitioner is entitled to be declared as 

having been duly elected ? 

9 Wiethcr the petitioner is not cutitlccl for a declaration 
as having t:«en duly elected on the ground enuriiera- 
ted in Section T)0(l)(d)(ii) of the Representation of 
the People Act, 1951 ns urged by the 1st respondent 
in his rccriminaton petition ? 

10. Wl'.ether the vote; polled by the petitioner has been 

affected by impioper recent,oa or the reception of 
any vote wbidh s void 7 

11. What order? 

I ntit’cner examined as many as 2l w'. 't'.sej and produced 
Exhibits P-] to P-745. First respondent c.rumincd his election 
agent and closed his cas.. List of witne">’es exnmined and 
doaimcnts marked arc enclosed to tli^s judgment. 

Fsucs 1, 2(i), 3 and fi may conveniently be dealt with as 
nil of them relate to alliged com.h- '-'in ,>f corrupt practice 
by f.rst re^ondent/electicn agent or agent 

irelevent o’.erments on this aspect in para 44 of the peti 
tion read tl n.s ;— 

“The petitioner furt’er submitg fha Respondent-1 has 
been guilty of vommittirig corrupt practice under 
Sec. 123t7) of ihi Act, in obtaining the. assistance 
of the persons i.ho me in the service of the State 
Gewernment for the furtherance of the prospects of 
Respondent I's election. The services of the follow¬ 
ing officers hnv- bee.i m.tdc u.se of by the Res¬ 
pondent No. 1 and with his consent the following 
officials have worked for Respondent-1. 

1. 6hri J. N. Charbev. Deputy Ccmmirsioiier add Rr;- 

turuing Officer, Bijapnr. 

2. Shri P. S. M,alla "Air, Tahsildar of Muddebihal faluka 

3. Shri,S. V. KoTtrall, Block lievelopmeflt officer, 

IMiiddebihal. 


4, Shri Basavaiiij Gadv'.af .\ssistunl F.vtciilive Enjinter 
Muddebihal. 

5 bhri il. P. Shclbk-vvi, Commis.ioncr, City Municipal 
Coimcil, jJijapur. 

ihc persoiu referred to above pciliiulurly ivvo of 
them by ni me j'lri P. b. Miillapi'i and-Sri H. P, 
Shellikcri, V civ. appuhitud by the K-turning ODicer 
to work a.s .\ssi.'lai:t Ketumiug Office's and iroffl the 
- oeginninij tliese .itOc'ils were p.n'tial nnd acted as 
,.-\gcnts of -ictpijiule il-l and heljred him in ~ his 
election pro; pccts.” 

Jt was alleged that MaUapur and .Sliellil.eri as.i.stcd Relurfiinp: 
Uftlrer, on receiving instnietii'ns from Sri J. S. Dcslimakh, 
Appointment of two pcr.soiis nt c'.tc 1’ segment to assi.st Assis¬ 
tant Returning Ofiieti'. or ins choice in .scrut ny of doubtful 
bchot papens was cotti.iiv to law, ReUirning L, nicer was le.s- 
ponriblc for keeping co.iatTg agents ot pc M.'n,” by tu.-me 
Hussain Baha, K. Snlodnpi and KauJaga (David?, under .snr- 
■village. Sri Mallapnr was actively canvas,sing in favour of 
first respondent to elictorafcs by name Sri Barvaraj Kattimani 
Bu.savaru.; Snjjan and G. B. Hagareund at Muddebihal. 

In para 48 of the petition, il vvas pleaded liiat polling offi¬ 
cers themselves exercised their franchise impc.'sonating voter,s 
at polling stations mentioned Uiciein. Ncithe.- the petitioner 
nor his election ageiit (P*Ws. 21 and 20) ha- e deposed tliat 
polling officers at those polling stations comm tted impersona¬ 
tion in furtherance of pro.spects of election of first respondent 
Neither the polling ; gents present nor any voter who vvas so 
deprived of cxcicisirg his frnnehise have been examined to 
establish impersonation by polling officials, Hence, there is 
no proof to establish impcr.sonatioti by polling officials. 

Sri P. S. Mallupu . Sri H. P. Sbellikeri and Sri J. N. 
Chaubey against whom allegations of rendering assistance were 
made, have been exnmined as PWs. 1, 6 and 2 respectively 
No where they whis[er rendering of assistance to iirsi resjioii- 
dent or aid of whatsoever in furtherance of ine election, On 
account of petilionc. examining them as his own witnesses, 
first respondent ha.s oeen denied an oppoituniiy of examining 
them to refute these allegations. In fact, Rctnming ©fficer in 
his wiltten statement his denied all these a legations. Even 
then, petitioner lip.s r ot chosen to elicit any favourable answer 
on this aspect. The pjlitioner has not-even elicited fromF,W.2 
as to whether he had the knowledge of polling officials and/or 
counting staffs working in institutions which were under the 
contiol and managenent ol Sri Deshmukh. If petitioner had 
entertained or apprel ended any favouritism, bi.is, partiality, he 
should have objected to as soon as their names were notified 
on 14-12-1985 appointing them as counting stuff. There is no 
evidence on record ti show as to how many cot nting staff were 
employed in the insti.ulions which were under the control and 
ninnagcment of Sri lieshmukli. Sri Katti, an election agent of 
petitioner, lias not ti .difled the method or mnnnor of aid or 
B.ssistance rendered I y the officials mentioned in para 44 in 
furtherance of the prj.spccls of the election of first respondent 

Supreme Couit in K. Prabhaknrn Rao-v-M, Seshagiri Rao 
(A.I.R. 1961 S.C 65t) has held thus :— 

"Where there vv.is absolutely no allegatien in the plead¬ 
ings to .sho',.'' that at any time after having filed his 
nomination paper.-,, the candidate m ide anv efforts 
to seek the assistance of the Tahsild ir in furthering 
his election prospects or in any w.iy helping him to 
win the elettion the allegation of corrupt practice of 
fceking assistance of public officer, for furthering 
one's electicn prospects could not he sustained for 
waul of ncc ssai'y particulais requircc by law" 

Supreme Court in K, M, Mani-v-p. J, Antony' (A.l.R 1979 
S.C. 234) has held ffiis :~ 

"An allegHtiOu reg'irding the commitsio'i of a corrupt 
practice at m election is a v'ery ser ons matter not 
only foi th’ candidate but for the public at large 

as it relates to the purity of the elcctcial process. 

Besides furr 'shing the precise m.aterirr relating to the 
allegation Ic the flection Court, it ins the advtrn- 
tage of giving the respondent an opiportunity of 
meeting a precise allegation.’* 





[W --’^3 (iii')] 


'Pri7, ns^/wn; 20 , lom 


727 


“Fiirtlicr, even a police o/Ticcr ^'ho'ie assistance lias 
been praliibitcd under sub-sectioa (7j of Section 123 
of the 7cl. is nonetheless a citizen and an elector, 
and is enlitlcd to hate his 'en.n belief that parti- 
citlur caudidrite e.oulj win, f.id to etepre-w that 
belief, without lendin;; an .iiiprcssun that it was 
meant to assitl him in the elect on jij miy rnaiiner." 

Neither the pleadingtl extracted abote. nor the evidence 
h sufficient to record a positive finding or these issues. 

Out of the remaining issues, the 5th is he main issue and 
others are ancillarv or subtiidiary thereto. 

Necessary averments on which re) cf of re-count was 
based read thus ;— 

“2. That in all the seameut-s coming under 20-Bllapur 
Parliamentary Constituency, When we compare Form 
No. 20 Pai(-) Sc 11 maintained by tli£ Returning 
Officer, there have been innuir erable misfiahc!! and 
one does not tally with the oth r in any one of the 
segments, either totalwise or candidatewise.” 

"22......There hn,s been lot of discTepancIes in the 

records pertaining to counting viz., Form No. 16 
Part 1 and 2, Form No. 20 '. 

"23, That, as per certified copy of the Form No. XX 
the official result sheet produced herewith marked 
ns ANNEXCRE-D, total number of rejected votes 
in Col. No. 12 is 11,998. wlu read as per the re¬ 
cords maintained by Returning Officer, Respondent 
No. 9, it is only 11,994.’' 

"24. The petitioner liad applied for the grant of ceiti- 
fled copy of Form-20 but for the reasons best 
known only certified copy of scgracntwise official re 
suit alone wa.s furnished as oi 31-12-1984. When 
a demand was again made by a letter dtited 4-1-1985 
palling statlon'vise information n Form No. 20 wad 
given, though the Returning Officer ought to have 
given (he same in the earlier instance itself. The 
petitioner apprehends that this v/as so done to mani¬ 
pulate the records. That apart, even while giving 
certified copy of the polling-ji'-itionwise result, the 
certified copy of the polling sta 'on recult, the certi¬ 
fied copy of round wise rcdult was not given except 
for ip h,segme3l. fn so far as the remaining spven 
sf-.^menls arc concerned, even ti’l today, the Retuiri- 
ing Officer has not given tlie louudwise Results. In 
JVliddebihnl segment, the nuniL-er of rejected votes 
mentioied in Col. 12 is 123, hut in the original re¬ 
cords cif Form No. 20 in the of'ice of the Returning 
Officer.' comes to 1313. It is net known as to what 
hrippered to these 2 vote.s w'ueh does not even 
find a place in the official remit. There is a dis- 
crepan-y of 2 votes pertaininf, to lejected votes in 
So far as the Muddcbihal segment is concerned. That 
in Hooviua Hippargi Segment, .rs per Annexure-D 
the number of rejected vofes 's sihowii as 1555, 
whereas-in tire original Form No, 20 records maiu- 
tnined in Col. No. 12 of Form No, 20. the total 
comes to 1550. Thus there is a d'scrcpancv of 5 
ballob. papers. In 224 Sindagi SoGment vide Atine- 
muc-D the total number of vo'es wjccted is 1686, 
whereas in the records maintn ued by Re'mondent- 
9. it cuues to 1685. There is* therefer* a difference 
or one ballot paper. That apart, the total number 
of reiected vote'; in Annexure-D is shown a.s 11,998. 
Hut tliE toiHl number of ballot papem reacted as 
per till- records of respondent .0, it is 11.994. Thus 
there is u discrepancy of four vUcs. It is not bnowti 
ai' to w'bcre tliese vo’es have po ic and in wbosc fav¬ 
our they have been counted and (liis dlsercnuncv can¬ 
not be reconciled unless a recount of entire ballot 
papers urc matfe.” 

"25. That out of the ,e 11,998 lejeetfd vote.s not lest 
than 8,000 vc)t"4 marked in favour oC this petitio¬ 
ner have been arhiirarily rejecte.l.’’ 

"26, While counting the total votes as indiciiU’d in An- 
nexure-D partaiuing to the petitioner, the total votes 
Kccined by the notitioner. is shown as 21,017 in 
Col S for Muddcbihal whereas in the recorda main¬ 
tained by R 9 it i.s shown as 20.981 and thus there 


is a discrepancy of 36 voles. In Huvina HippaTasi 
Segment, the total voles secured by the petitioner 
i-, shown as 27,4.37. as per Annexure-D, whereas 
in the records maintained by R-9, it shown 
as 27,157 cud hen-;* there is discrepancy 
Of 100 votes. In Basavana Bagewadi ‘iiymint m per 
Annexuie-D, the total votes secured by die petitio.aer 
is 24,047, while in the records maintained by Bes- 
ponJent-9 it is 24,048 and thus there is a discre¬ 
pancy of one vote. In eb I'ar as 223-lndisegm<‘nt i.s 
concerned, the total votes secured by the petitio.ticr 
ia shown as 23,926 in Annexure-D, whereas in the 
records maintained by Rcrpotidcnt-9, it comes to 
24034 and there is a discrepancy of 108 votes." 

‘27. ‘Similarly the total votes lecured by the lana.ha 
Party candidate i.e., Respendent No. 1 in Mudde- 
blhul segment as per Anncr.ure-D is 27,634, whereas 
as per records maintained by Respoudcm-9, ihe 
total comes to 27,673 anc' thus there is a disue- 
pancy of 39 votes. In Huvina Hipparagl Segment, 
the total votes secured by respondent-1 a.s per An- 
nexure-D is 24,619 where is in tlie records miin- 
tainod by Rc'4)ondcnt-9 It comes to 24,599 and a* 
such there is a difference of 20 voles. In 220 Tikota 
segment, the total votes lecured by Rcspondert-l 
as per Ann.exure-D is 19,828 whereas as per records 
maintained by Respondent 9 it comes to 19,'i28 
and thus is a diffln'ence of 100 
votes. In 224-Sindgi segment, the respondent-1 'ia4 
.secured u total votes of 28,484 as per Annexure-D, 
whereas in the records raaintained by R6sponden.-9, 
it comes to 28,544 and thus is a discrepancy of 60 
votes.*’ 

‘28, That the total votes secured by other seven cniidi- 
dated all put together as per Annextire-D comes to 
1,333 in respect of Mudd'-bihul segment while the 
total in the records maintained by Responde 0 t -9 it 
comes to 1,334 making u difference of one Vote, In 
Huvina Hippargi segment as per Aiioexure-D the 
total votes secured by all the other 7 candids: tes 
put together is 1,897 while as per the records mtin- 
tnlned by Respondcnt-9 it comes to 1,901 and thus 
there is a difference of 4 voted .In Basavana Bage- 
wadi segment as per Annexure-D, the total nim- 
ber of votes is shown as 2,369 whereas as per the 
records maintained by Resnondent-9 it comes to 
2.398 and thu* there is a difference of 29 votes. In. 
221-Bijapur segment under Annexure-D. the total 
votes Is shown as 1,388 whereas in the records of 
Respondent-9 jt comes to 1,397 and there is a diTe- 
rence of 9 votes. In 222-B;iIlolli .segment under /\n- 
nc-xure-D. it comes to 1,621 votes, wlijreas as ucr 
the records maintained by Ke8pondcnt-9 it cone* 
to 1,625 and thus there is a discrepancy of 4 vo’-s. 
In 223-Indirkgmcnt the to al votes in Annexurc D 
comes to 1,644 whereas in tlie records maintained 
by Rc.spoudent-9 it comes lo 1,655 shewing the dis¬ 
crepancy of 12 votes. In S'-idgi segment as per An- 
nexure-D the total votes comes to 2,315 whereas 
it is 2,316 in the records maintained by Respon- 
dcnf-9 and there i9 a difference of one vote." 

"29. Thii.s neither the votes .secured by the petitioner 
nor Re.spondenl No. 1 or for that matter all other 
remaining 7 candidates pot together do not E lly 
with one another cither r wuidwisc or segments ise 
or totalwise. The ertitre thing is done in a mess and 
in post-haste manner to si it their comcnicntc oiid 
to .see that it benefited respimdent-I". 

"30. The petitioner fiirlhei submits that ihn total voter 
secured in each of the sej;ments as per Annexrrc- 
D and the total votes as jier the records mainti 'n- 
cd by Respoudent-9 do not tally and theic is dis¬ 
crepancy in each segment.’’ 

“31. Thus, it is .seen that in ,'jll tlie .-l^gments enming 
under 28-Biiapur Parliame-ntnry Con.stitiieucy on 
their own showing, there has been irreconcilable 
mistakes and one does not tally with the other in 
any one of segmerits either totah'.iie or individwl- 
v/i,sc and hence this Is a case in which the entire 
ballot papers have lo be rrcouti.ted and thp re¬ 
sults declared after such reoount,’’ 
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No where, there is a r forencc to discre.pancies amongst 
ballot papers used, unused and actuallv cotinted i.s. the dis¬ 
crepancies between entries made in Part-t and .Part T1 of 
Ballot paper Account Porns No, Ifi. tiiougii an attempt has 
been made to highiight di-(aepancies between entrie-i in An- 
nexure-’D to the petition .(Certified fopv of 1-orm No. 2'! seg- 
mentwise which later on has been mark, d. as Ex. P-527) and 
original Form Nq. 20. There is a casual reference here and 
there that entries in Forms No. 20 of va.rjous segmeris do 
not tally with entries made in original records of Returning 
Officer. A leading cf these averments gave an impression that 
there was an attempt to inprovije facta so as to ove.'conie 
the dictum of Supreme Coivt Sharma’s case. 

Under law. a person seskinc recount and scrutiny of 
ballot papers is required to give a eoncise statement of mate¬ 
rial facts on.,whicii relief rf re-count is based,. Petilioner, 
except making vague and general allegations of imjji-oper 
rejection of valid votes cast in his favour and improper ac¬ 
ceptance of valid votes in, favour of first respondent, hrs not 
.furnished serial numbers (C ballot papers impioperly Tciect- 
ed or improperly accepted polling station numbers, table 
number at which such irre’ularities or illegalitied W'ere com¬ 
mitted. If it was a case of miscount or \v.rong-count, parti¬ 
culars of miscount, segment, table and polling station numbers 
at which such miscount was done .should have been plerded. 

According to Section 83 of the Aet.^election petition must 
contain concise statement of material facts and the fullest 
possible particulars. “The w'ord ‘materiaT shows that the 
facts necessary to formulate a complete cause of action must 
be stated. Omission of a single material facts leads to an 
inconfplete caude of action, and the statenient of claim be¬ 
comes bad. The function cf particulars is to present as full 
a picture of the cause of action with such further inforr ation 
in detail .as to make the. opposite party understand the case 
he will have to meet”. 

Supreme Court in RAM SEWAK-v-H. K. KIDWAI CATR 
1964 SC 1249> after refer ine to procedure prescribed for 
counting of ballot papers in detail thus :— 

“8. It nrust be remembered that the rules framed under 
the Representation of the People Act, 1951, d;t UP 
an elaborate machinery relating to the sia. 2 e of 
counting of votes by the rttuming oflice/ 
and provide ample opportunity f > the 
candidate who has contested the election or his 
agents to remain .present and to .keep an eye on 
any improper action which may be taken bv the re¬ 
turning officer. Rule 53 provides for the adrrission 
of only certain classes of persons to the place fix¬ 
ed for counting and amongst duch persons are ex¬ 
pressly included .candidates, their election rgeots 
and counting agents, who may watch the counting 
svbject to the directions which the returning offi¬ 
cer may give. Rub 55 deal with- the procedure for 
scrutiny and openi'g of ballot boxes. The returning 
qfficer ha.s to sati fy himself that ‘none of the 
ballot boxes has i;i fact been tampered with and 
before any ballot box id opened at the cotinting 
table, the counting agents present at that table are 
allowed to inspe.ct the seal affixed thereon and to 
SKlisfy themselves that it is inact. If the returning 
officer is satisfied that an ballot box has in fact 
been tampered with, he is prohibited from counting 
the balh't papers contained in that box and h-s has 
to follow the procedure prescribed in that behalf 
in S.5S. Clause fl> of R,56 provides for the scrutiny 
and rejection of ballot papers. Clause (2) set om de¬ 
tailed provisions rciating to eases in which the re- 
turnin.g officer shall reject a ballot nmer. 

By cl. (3) it is provided that before 

rejecting any ballot paper under sub- 

rule (2). the returning officer shall allow each ccunt- 
in.g agent present a recslanable opportunity to inspect 
such ballot papers. The returning officer has then 
to record on es'Cry ballot paper which he re'eers the 
grounds of rejection. All the rejected ballot pariers 
are required to be put in one bundle. Rule 57 
deeds with the counting of votes. Each ballot paper 
which is not rejected is counted as one vrdid vote. 
The retrirning officer has to make the entries in a 
result, sheet in Form 20 after counting of the 
ballot papers contained in all the ballot 
boxes used at the polling stations. Clause 


3 of Rule 57, enact.s an elaborate set of rules 
about the entries to be made in respect of the count¬ 
ing and scrutiny of the bali.’t papers. By R,60 cop"*- 
ing has to be continuous,*> and R.fi3(l) provides 
that after the compietiiir of the conn ing, ihe 
•returning officer shall record in the result sheet in 
Form 20 of the total numher of votes polled by 
each candidate .and announce the result. By 
cl. (2) of R.63 ii isi provided that .after such anno¬ 
uncement is .raadr. a candidate or his election agent 
may apply in wiiting to the returning officer for a 
recount of all o.- any of the ballot papers already 
counted stating the grounds on wTiich he demands 
such recemnt. T1 3 letuniin.g officer mv>st decide the 
applicatipn and record his reasons in support of his 
decision and he may allow the application in whole 
or in part or mcy reject it if it appe.'rs to him to 
be frivolous or utireasonable. After the total num¬ 
ber of voted polhd by each candidate has been an¬ 
nounced, the returning officer rnust complete and 
sign the result sheet in Form 20 and after such 
form is completed no application for recount may 
he entertained. Under R,64 the dexlaration of the 
result of the clec'ion is made by decia ing elected a 
candidate who fas secured the largess number of 
valid votes, and the returning officer is required to 
complete and certify the return of elecTon. 

9. There can therefore be no doubt that at every stage 
in the process of scrutiny and coundng of votes 
the candidate or his agents have an onportunity of 
remaining present at the counting of votes watch¬ 
ing the proceedings of the returning officer, inipnit* 
irig any rejected votes, and to demard a recount, 
therefore a candidate, who seeks to challenge an 
election on the ground that there has been improper 
reception, refusal or rejection of votes at the time 
of .counting, has ample opportunity of acquainting 
himself with the matter ’in_ which the ballot boxed 
were scrutinized -ind opene’d and the votes . w'ere' 
counted. He has also opportunity of inspecting re.- 
jected ballot papers, and of demanding a recount. 
It is in the light of the provisions of S.83(l) whicli 
require a concise statement of material facts on 
which the petitioner rules and to the opportunity 
which a defeated candidate had at the time of 
counting, of W'atching and of claimin,? a recount, that 
the application for inspection must be considered.” 

has stated that petition must contain adequate statement of 

material facts. 

Observaions in .TITENDRA BAHADlJR-v-KRTSHNA BE- 

HARI (AIR 1970 SC 276) ; 

“In the instant case apart from giving certain figures 
v.'hether true or i'maginary, the petitioner has not dis¬ 
closed in the petfiion the basis on which he arrived 
at those figures. Hid bald assertion that he got those 
figures from the counting agents of the congress 
nominee cannot afford the necessary basis. He did 
not say in the petition who those workers were and 
what is the basis of their inforniaiioTi, It is not bkl 
case th*t they maintained any notes or that he 
examined. their not.ies, if there were any. The mate¬ 
rial facts required to be stated are those facts which 
can be considered as materials supporting the alle- 
gation.s made. In other W’md;l. they .must be such 
facts as to afford a basis for the allcgatkin made in 
the petition. The facts stated in para.gr'ip.hs 13 and 
14 of the Blection Petition .and in Sche-lule ‘E’ are 
mere allegations and are not materia! facts support¬ 
ing those allegations,” 

and in BF.LTRAM-v-JAl BFHARI LAI. f.AIR 1975 SC 283): 

“4.5. Since the pronouncement of this Court in. Ram 
Sewak yadav-v-Hoss.a!n Kamal Kidwri, (1964) 6 
SCR 238 (AIR 1964 SC 1249) it is settled law 
that sections 10f1)fd)fiii). 101. 102 of the Act 
and Rule 93 of the Conduct of Flsctiop Rules, 1961 
imolicltly give the Court trving an elec^'orii petit’on 
the nowcr to order a. recount or production of the 
■ ballot papers and permit their inspection by the . 
parties. Since an order for a recoimt touches upon 




Uie secrecy of the ballot. It should not be made 
lightly or as it matter of course. Although no caste 
iron, rule of universal application can be oir bM 
been laid down, yet, from a beadroll of the decisions 
of the court two broad guidelines arc discernible - 
that the Court would be justified ia orderin^j a ren 
count or permittina inspection of the ballot papers 
o.'ly wheie (i) all the material facts on which the 
allegations of ij-regularily or illegality in countins 
are foLinded, arc pleaded ad-quatc in the elec Ion 
pettioii, and (ii) the Court/Tribunal trying the peti¬ 
tion is pi'ima facie satisfied that the making of such 
an order is imperatively necessary to decide the dis¬ 
pute and to complete and effectual justice between 
the paiUca,’' 


No. 20 respectively and preparation of final result sheet 
roimd-wisc is not contemplated. In the absence of specific 
instances of irregularities or illegalities in counting, segment 
at which the irregularity or illegality was committed, polling 
station or the table at which such irregularities were com¬ 
mitted, trial if any, will be bordering on rowing or fishing 
enquiry. 

In this context, it is necessary to bear in mind the obser¬ 
vation of the Supreme Court in S, BALDEV SINGH-v TEJA 
SINGH (AIR 1975 SC 693) which reads thus :— 

“Desigenuous avertments do not promote prospects of 
judicial recount and will be dismissed as devices to 
comply with recruitments suggested in some ruling 
or ottKtr.” 


‘’46. In the present case neither of the teats above 
mentioned has been satisfied. The allegations in the 
peHiion are not precise. They are mostly general 
and vague floating on suspjciou.s and beliefs of the 
petitioner, rather than resting on terra firma of mate¬ 
rial facts. As was strc'Jrcd in Ram Sewak Yadav’s 
case (1964) 6 SCR .238-(AIR 1964 SC 1249) 

(supra)), mere allegations that the petitioner sus¬ 
pects or believes that there has been improper re¬ 
ception, refusal or rejection of votes or there hiive 
been irregularities iu the counting of ballot papers 
will not ic sufficient to ft pport an order of re¬ 
count and inspection. It is ap irony of things that 
in e^ctions, as in liorse racing sure I'cllefs, hopes 
and ettpcctations of the contestants often and up 
as also rans. The aHesations of iiregularitied in 
counting appearing in the petition stem from such a 
‘s re' hellif turned ‘unsure’.” 


Since parties have^ let in voluminous evidence, instcaa of 
deciding this case in the light of the decisions refered to 
above, 1 propose to deal with these issues on merit—assem¬ 
bly' segment-wise. 


BUAPUR SEGMENT 

Sri Holabesappa Padadappa Shellikeri, Assistant Returning 
Officer, incharge of No. 221 Biiapur Assembly Segment has 
been examined as P.W. 6. He has stated that counting took 
place in Room No. 17 of the Commerce College. Arrauge- 
ments were made in accordance with the instructions contain¬ 
ed in the Hand Book. There was an order by the Relum¬ 
ing Officer to increase the counting tables from 15 to 17 with 
assignment of counting staff. He assigned table number to 
the counting agents and accordingly, table numbers are 
mentioned in Form No, 18 in which candidates have appoint¬ 
ed their counting agents. 


pfopriovigorc apply to the facts of the pre.'^ent case. 

Ciiing instances of non-supply of certified conies of Form 
No. 16 and delay caused in insurance of certified copy of 
Form No. 20 (vide pa’'a 24 of the petition) petitioner prob¬ 
ably wanted an excuse for not pleading specific ground on the 
basis of which re-count could be ordered, 

Unfortunately, Rule 45 of the Conduct of Eilection Rules, 
which reads thus ;— 


Counting started at 8 a.m. ; before commencement of 
counting, read over Section 128 of the Representation of 
People Act to persons present in the Counting hall, counting 
started witJi! distribution of ballot boxes to C(ninting tables in 
serial order of polljing stations and with supply of telative 
ballot paper account Form No. 16. There were two count¬ 
ing assistants and counting supervisor at each counting table. 
A Tahsildar, a Sheristedar and one other officer assisted him 
in the scrutiny of doubtful ballot papers. 


“45. Account of ballot papers.—<1> The Presiding Offi¬ 
cer shall at the close of the poll prepare a ballot 
paper account in Form 16 and enclose it in a sepa¬ 
rate cover with the words 'Ballot Paper Account’ 
Superscribed thereon. 

(2) Tile Previding Officer shuU furnish to every polling 
agent present at tiie close of the poll a tiiie cop>' of 
the entries made in the ballot oaner account after 
obtaining a receipt from the said polling agent 
thereof and shall also attest it as a true copy.” 


will not absolve him of his obligation to plead maierial 
facts. As polling agents of all candidates have been furnish¬ 
ed with ballot paper account Pnrt-I of Form No. 16 ; they 
wore aware of discrepancies, if any, between used and un¬ 
used ballot papers. Comequently, they had opportunity to 
verify the accurady at the time of counting, as and when 
entries were made in Part-ll. It was not even his case 
that siwh Ballot Paper Account forms were not pivrn to 
him. The object of furnishing ballot paner account, Pnrt-T 
of Form No. t'i. was to enable a candidate to verify whe¬ 
ther all (he ballot paper® contained in the ballot box, as 
entered at item No. 5 of Part-T were actually counted and in 
case of discrepancies it was lepuired to be noted in the last 
column i.e.. “whether the total number of ballot paoe-’s 
shown against it-m No TIT of Part-TT tallied with the total 
shown at ite.m No. 5 of Part-l or were there any discrepan¬ 
cies.” Petition averments extracted above neither advert to 
dlscreuBncies between ballot papers used at particular poll¬ 
ing station/.s and ballot papers actually counted nor dis're- 
pimcics io liallot papers received at nl polling station, un¬ 
used and used, as are entered at items I, 2, 3 and 5 of 
Part-l of Form No, 16, 

T ikewisc. T find po substance in the grievance rnadc rc.- 
parding non-supu.ly of certified copy of Form No, 20-round- 
wisc. As perforin prescribed, Retunung Offi-’er was 
reouired to record the result of voting polling station- wise 
and assembly segment-wise-vide Parts-I and II of Form 
GI'88—2 


There were six trays on each counting table ; one for 
petitioner, one for first respondent, the other trays awided 
into compartments for remaining candidates and doubtful 
ballot papers were placed in the last compartment, Count¬ 
ing Supervisors after being satisfied tldit both outer sea! and 
innur sea] of ballot boxes were intact and verifying the cor¬ 
rectness of lulling station number which wem assigned, 
opened them in the presence of counting agents. 'Ihere 
were in all ten rounds of counting. Counting Suuervisors 
and counting assistants after unfolding of ballot papers con¬ 
tained in the box. started sorting candidate 1 wise to lespective 
compartments of tray, according to votes recorded on the 
ballot paper. Supervisors used to place all doubtful ballot 
papers as well] as apparently Invalid ballot unnefs in a com¬ 
partment earmarked for placing of doubtful ballot paoers. 
Thev Were not deciding the validf^ or other wise of the 
doubtful ballot papers. On completion of sorting, the ballot 
papers in fl« respective compartments were numerically 
counted and bundled into 50 each. On a check-slip, name/s 
of candidate/s and number of votes se''ured were written, 
apart from fUlling up of Part-TI of Form No. 16 The bundle 
of valid ballot pacers including the bundle of doubtful ballot 
papers with Form No. 16 were brought to his table and kept 
in a pigeon-hole earmarked for the purpose. He scrutinised 
the doubtful b.allot papers and made, necessary variations In 
Paili-II of Form No. 16, making phis and minus depending 
upon its result and signed Fart-IT of Form No. 16. 

He has deposed that a]! the ballot papers contained in flj« 
ballot box were taken out and counted . no ballot paper re¬ 
mained unaccoimted ; no body complained that the ballot 
papers of polling station No. 41 were not counted. Fte took 
decision in respect of all doubtful ballot papers. He has 
assigned reasons wherever ballot papers were relccf'*d ns 
invalid. On being satisfied about the tabulation made by 
bis assistants, he has signed Form No. 20 : he permitted the 
coutiog agents to make note of serial numbers of the ballot 
papers including reasons assigned for rejection. 

There was no disturbance whatsoever at the time of voting. 
Consequently, there was bo occasion to send any coiratint 
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.igeiits outflde the counting hall ntul no police came to the 
counting hall to remove iiny of the cotmting agents of peti¬ 
tioner, He hat. stated that the Returning OfiScer visited t^ 
counting hall about nvicc or thrice. He ha« also spoken of 
the random cheek of valid ballot papers kept in the pigeon- 
hoic to verify the possibility of mixing up of valid ballot 
papers of oite candidate with fne otheA He has also stated 
that he did not announce the rcsull/votes secured by each 
carididate on completion of each round of counting. Ho has 
also stated lhai the Retuining Officer ascertained from him 
tiefore unnouncemcni of result ns to whether there was any 
complaint regarding counting in counting hall, cotiniting was 
coimileted by tibout 6-LI p'm. and handed over Form No. 20 
to Rctuming Officer . He was present in Returning Officer’s 
room till results w'ere declared, 

Sri Kandgal alias DaviJ who was the counting agent of 
table No, 16 has been exiimined as P.VV, 10. According to 
him also, there .were sis trays on each counting table, divided 
into comixirtments. He has deposed that compartments of 
petitioner and first responiicut were adjoining. Consequently, 
often ’. albd ballot papers of the petitioner used to get mixed 
up with that of the first respondent's btdlot papers ; prote.st 
made to rectify the error did not yield any rcsulr. Both r?- 
jectevi and doubtful I\i)loi p.apcis used ta be placed in the 
same compartment. 


U.iUot paire'x with thumb impressions or smuged impres¬ 
sions caused inadvertently by an Elector wliile handling it, 
because of the presycnce of some ink and ballot p.nper In 
which major portion of A’ mark wus within the cohimn of 
the petitioner were treated as doubtful ballot papers ■ in encl.' 
round of counting irbout 3-4 ballot papers of such types 
were treated as doubtful ; whereas ballot papers of first re.s- 
pondent of the same nature were treated 'is valid. 

Counting stall did not show him as to whether seals put 
on the ballot boxes were intiict or not ; he was not even 
informed the polling .station number of which they were 
coimtin'!. Ho infoirned Sri Slicllikevi of all these irrcgulati- 
ties. He admitted th:it there was no counting agent of peti¬ 
tioner (is ,\ssist;int Returning Officers table. He has inform¬ 
ed Sri Kntti, Election Agent of petitlonei' about the commis¬ 
sion of these iiregularitie.s in the picxioss of counting when 
he had come to the counting hall. He further stated thnr 
ivlieu he protested, he was driven out with the assistance of 
rx'lice and allowed to re-enter after half an hour. One 
Hussain Basha Saiodgi, P.W. 11. Counting agent af table Ne. 
10 w-a,s also driven out for the same reaStm and oermilfed 
to re-enter after half an hour. He admitted that Rcliirnin.a 
Officer had come to the counting hall at about 3 p. m 
He has stated ihal a person belonging to Tai.afb'i P.nrty h.v.l 
brnucht a iiansisfor to counting ball and heard a broadcast 
fiom All India Radio announcing that petition**'/ ,viis Itf.id- 
liiij. Tliat was after 8th rorfnd of counting. ImmeJinIcly 
thereafter, few^ .ianntha workers unaiithoriiedlv entered tl.c 
counting hall and caused disturbtmce. As a reiitlt of ivliich. 
it was not possible to watch caiefully the counting. He has 
also staled that he was not permitted to make not: of serial 
niimber of the ballot papers which were treated as doubtful 
or reiected and denial of .such an opportunit/ 'was complained 
in writing before the Returning Officer. 

Sri Thippanna Agasar, counting agent ot petitioner at table 
No. I has been examined as P. W. 13. Accordhir; to him. 
there were only four tray.s, on his counting table which wc.ic 
divided into compartments. He also states that on account 
of the compartments raruuuked for petitioner and first res¬ 
pondent adjoining e.ich otlier, often the ballot p-ipcrs of 
petitioner used to vet mixed np with the halioi .naoers of 
first respondent. Ballot parsers with thumb inipre.-.sio>ns or 
smuced impressions caused inadvertently bv a i Elector on 
the ballot pBpei while handling it because cf tlv: presencs of 
some ink ; some of the ballot papers in which nrsijor portion 
of the A’ mark was witiun the cohimn of the pelifionct 
were treated as doubtful ballot papers : in each round of 
counting about 3-4 ballot papers of ■'ueh tvpe^ were ti cub'd 
as doubtful ; whereas ballot papers of first o'spondent of the 
same nature were treated ns valid. Counting stalf did not 
show hsni 'ns to whether seals put on th: tolfot box were 
intact or not and lie was pot even informed the rolling station 
number of which tbev were couniting. Tn addition, he bas 
staited that some of the baliot papers which did not bear the 
xi.gnaturc of the Presiding Officer tcere also coimied as valid 


in favour of the first respondent. In each round of counting 
about 4 to 5 of such baUol papers of the petitioner were 
treated as doubtful. He did not vciifv ns to Whether the 
same irrcgularitiei were being commitled at other tables or 
nol in that hall. He stated that he infOiiiieJ the Retiuning 
Officer Who had visited the counting hall ,at 10 a.m. and 
also Sri Katti when he had come to the counting hall. He 
has atated that after 6fli' round of counting about S-JO per¬ 
sons belonging to Janatha Party, unautboi isedly, entered the 
counting hall and started disturbance ; as ii result of which, 
it was not possible for him to watch the counting. He has 
deposed that he was not permitted to note down the serial 
numbers of tlio ballot papers which were treated ns doubtful 
or mixed up with that of the first re.spondent or serial num¬ 
bers which were rejected including the reasons assigned for 
rejection. 

Sr. Katti, Advocate, who functioned as election agent of 
petitioner has been examined as P.W. 20 This witness c's- 
cept referring to fia: contents of petition was hesitant to 
testify with facts tind figures and justify the claim tor re¬ 
count. To illustrate, he slated at para 14 of his evidence 
that diccrepancy in entry of votes jrolle.i, .is found in these 
vario.rs forms are set out in detail in I'aras 23 to 30 of th-’ 
petition. Total votes as entered in these various forms will 
not tally with the number of voles polled and/or candidates- 
wise. Discrepancies of votes ns found from diilerent seg¬ 
ments of this Parliamentarv consiituencv arc set out in the 
petition, More fljpn 8.000 votes scc’i'ed by the pititioner 
have been treated as invalid. He has deposed thus r— 


“20. I have set out particulars jf hallo!; papers missin - 
from various polling stations in para 38 of Ihe 
nettition. Particulars of bogus and systematic mark¬ 
ing in respect of which, we ubjectois are set out in 
para .39 of the petition. 

21, Pai'ticulars of officials who h.iv; reivlcred assi lance 
to the first respondent arc set out in par,is 44 to 48 
of tile petition. Parlictilars jf iuioersonrition are 
set out in paras 49 lo 51 and m addition certifled 
copies of death certificate, 'are .already ordered/c.xhi- 
bited.” 


He has staled generally that a.VHistaiiA iiitatiicd '.o Assis¬ 
tant Returning Ofiiceis were mechanical v initi.alling on seals 
put bv his subordinatc.s. He has also stated that it was not 
possible to furnish serial numbers of th.: ballot p.ipers which 
were rejected as invalid though valici and which were 
treated as valid though invalid in favour of first re.s¬ 
pondent us he and his coimting agents were not permitted to 
make a not;'.. He admitted that he Ins not noted the names 
of persons who linaiithoriscdly ent'^r'd counting halls and 
caused disturbance. He has not co.-rmi.lined i;i '.vriting lo 
any one for not enabling the countinit iigenls of lo mdc 
down fl,c serial uumbers of ballot pap'.'i.,. 

Petitioner hf,s been examined as P. W. 21. He stated 
that the particulars set out in election petiticii wire based 
on information furnished by election ag'’iit 5 and other 
counting agents. As he was not present in counting hall, 
he was not competent to speak of the alleged irrcgnlnrities 
in counting. 

P. Ws. 20 and 21 h,ive not corroborated I'te version of 
P. 'Ws. 10 and 13. They Lave not even spoken to about 
tho complaint made by those two witnesses legaiding irregu¬ 
larities or illegalities committed in counting hall. Assistant 
Returning Officer (P, W. 6) and Returning Officer, (P. 
W. 21 do not whisper a word about tbc receipt of complaint 
by .any one of those witnesses. Learned couns-d for nef'- 
tloner' having regard to the nature of oral evidence let In 
and the decision of Supreme Court referred to above, 
rightly did not place reliance on oral evident e, but laid stress 
on discrepancie.s in entries on various forms, 

Accordnig to the Chart prepared by the petitioner seg¬ 
ment-wise and polling station-wise, there were 7,079 exce.ss 
and 4.519 shortages as per entries in Parts-I and II of 
Form No. 16. According to first respondent there were onlv 
19,5 shortages .md 58 excess. In view of these varying 
figures, it Was not possible to act upon the Chart furnished 
bv cither side. Accordinglv, proceed to examine the merit 
and demerit of the discrepancie! segment-wise and polling- 
stBtion-wise. 
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Learned counsel tried to establish tliat'figure as entered 
in Form No. 20 do not tally either round-wise/poUing 
station-wise or total-wise with reference to evidence of P.W. 

6. Assistant Returning Officer and the dccuments marked 
through him. Oroal evidence in respect of other segments 
also is more or less the same. 

In Ex. P-543(B), ballot paper account of polling station 
No. 3, serial mimbers of the ballot papers received used and 
umised arc mentioned thus ;— 

From To Total Nos- 

1. Ballot papers received 321951 329310 660 

2. Baliot papers unused 329551 329710 . ItiO 

3. Ballot papers used at the 329o5i 329550 500 

polling station. 

Total number of unused ballot papers and used ballot papers 
are correctly mentioned as- 160 and 500 respectively. But. 
ii is contetwled with reference to serial numbers mentioned 
against item No. 1 tiiat the total number of ballot papers 
received at the polling station would be 7750 and not 660. 
Fortunately, serial numbers of ballot papers used at this 
polling station are correctly mcnlicned at iteni No. 3. 
Ballot paper bearing S!. No. 321951 (shown to have receiv¬ 
ed at this polling station has been already utilised a noliing 
station No. Ill of Fikola segment—vide Ex. P-53; (ag.). 
Serial numbers of the ballot papers received at polling 
station No. Ill of Tikota .segment run from 321841 to 
322710. Hence, ballot papers commencing with S. _ No. 
321951 could not have been used at two polling stations. 

The serial number of the last ballot papers received .'it poll¬ 
ing station No. 2 was 329050, hence serial number of the 
first ballot paper received at polling station No. 3 ahotild 
start from 329051 and not 321951. Serial niiniber mention¬ 
ed as 321951 is an obvious error for 329051. 

Ballot papers counted as entries in Part-Il of Form 
No. 16 are the same as entered in item No. 5 (ballot papers 
to be found in the ballot box) in Part-I and there is no 
discrepancy. 


In Ex. P-543 (f) ballot paper account of polling station 
No. 16, serial numbers of ballot papers received, used and 
unused are mentioned thus :— 



From 

To 

Total Nos 

1. Ballot papers received 

337181 

337790 

610 

2. Ballot papers unused with¬ 
out the signature of PO. 

33795 

337790 

296 

Total 

33795 

337790 

296 

3. Ballot papers used at the 
polling station. 

337181 

33794 

314 


X'7, lagsmrS 26,jftio 


Ballot paper accoani of polling station No. •!! is mark¬ 
ed as Ex. :P-34.5(ki . Total ballot papers received as per 
this exhibit are 630. Unused baliot papers with signature 
and without signature of the presiding officer arc 
213-f 13=226 '-.nd not 213 as mentioned therein. On deduc¬ 
tion of 226 out of 630 total ballot papers received, total 
ballot papers to be found in the ballot box would be 434 
and not 417. Total ballot papers counted as per entries in 
Part-II of this exhibit are 35S. Thus, there is a shot tags 
of 46 votes. 

Ballot paper account of polling station No, 54 b not 
marked as an exhibit. Ballot papers received at t!ie poiiinu 
.station ate 910. Unused ballot papers with signatute and 
without signature of Presiding Officer are 280-r38-=318 
and not 312 as mentioned therein. Deducting 318 oat of 
910, used ballot papers or ballot papers to be found in the 
baildt box would be 592 and the same number of baliot 
papers are counted as entered in Part-11 of the same form. 
Tb-cre is neither excess nor shortage. 

Baliot paper account of polling station No. IS is inark- 
ed as Ex. P-543(s). .Aecorditig fo learned connsil, there is 


one exces.s. Fioni this e'vhibii 

. which 

reads ■ iluis 

- 


From 

To Toia 

i Nos. 

1. Ballet papers received 

370331 

37110>:) 

770 

2. Baliot papers unused 

370350 

37035! 

50 

(a) with signaliire of PD 

.370351 

.370400 

50 

(b) without signature of 

370401 

370500 

50 

P.O. 

Total (a)-:'(h) 

370551 

370600 

50 

3. Ballot papers used at pol¬ 

370451 

370500 

.50 

ling station. 

3/0501 

370550 

50 


370701 

.370750 

50 

4. Ballot papers used at P.S 
but not inserted into bai- 

370751 

370800 

50 

lot box. 

(a) Ballot papers cancel- 

370901 

370926 

25 

led for violation of 
voting procedure u/r 39. 

(b) Ballot papers cancel¬ 

3703.31 

370350 

20 

led for other reasons. 




(c) Ballot papers used as 

'(ill ■ 

370423 

44.5 

1 


tendered ballot papers. 


Contention of petitioner was that there was no accuracy 
re-used and unused ballot papers. Serial numbers of the 
ballot papers received at the polling station are corerctly 
mentioned, total of which would come to 619. Unfortu¬ 
nately. in the column meant for indicating unused ballot 
papers', serial numbers have been reduced to five digits in¬ 
stead of six digits. Thereby the discrepancy runs to lakhs. 
Recital of serial numbers of unused ballot papers with five 
digits is an obvious error. This view is fortified by refer- 
ing to .serial numbers of the ballot papers used at polling 
station No. 15. Last serial number of the ballot papers 
received at.polling station No. 15 vide Ex. P 543(e) was, 
337180 and serial number of the first ballot paper received 
at polling .station No. 16 should start from 337181 and in 
fact sfarfed with that serial number. .Actual number of 
ballot papers used are counted. 


■ Ballot paper account of polling station No. 20 is not 
marked as an exhibit. Serial numbers of the ballot papers 
received, used and unused are mentioned thus ;— 



From 

To Total Nos, 

!. Ballot papers received 

.339931 

340610 

680, 

2. Ballot papers unused 

34376 

340610 

235 

3. Ballot papers used ai poi- 

339931 

340.375 

445 


ling station. 


Serial n'ornher sneatioesd as' agsina isem 2 tallol papeW 
sinuticd—starting with five digits and snomg with six digits 
is an obvoiis em>r. 


444 


it is not possible to make put wheOier there is any excess 
or not. ' At any rate, this ipuch is certain—^total number of 
ballot papers to be found in ballot box as per Part-1 are 
mentioned as 444 and in Part-Il counted are mentioned as 
445 showing e.xcess of one ballot paper. 

Ballot paper account of polling station No. 73 is mark¬ 
ed as Ex. P-54'3 (x). Contention of petitioner k that ballot 
papers counted arc mors in number than the contents i.c., 
exceed by one. Serial numbers of ballot papers used at 
poliing station ran from 378741 to 379032 making a total 
of 292 and not 291 as entered thereia. As serial number 
of the ballot paper start with one, vve have to add one to 
the ■ total that means 291-f 1=292. So, the eiitpy at item 
No. 5 vk., biiilot papers to he- found in the haiiol box 
should have been 29-2 instead of 291. Ballot papers count¬ 
ed as per entry in Pari-ll of this exhibit are 292. Hence, 
there is neither excess nor shortage. 

Baliot paper account of polling station No. 99 is nuirkcd 
as Ex. P-543 (ah). Total namher of baliot papers used at 
the poliing station aip 414, One ballot paper bearing serial 
number 399239 i; cancelled. So, ballot papers to be foimd 
in the ballot box would be 413 as catered at item No. 5 
of -Part-I. Same number of baliot papers arc counted as 
per Part-Il of -Form No. 16 of this poliing slasioa. IbiWe 
is neither excess nor shortage. 
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Ballot paper account of polling station No. 118 ia mark¬ 
ed as rut. Contention of the petitioner is that 

ballot papers counted at this polling station are less than 
tnc paiioi papers to be found lu the ballot box i.e., less 
by it. Total ballot papers received at tnc polling station- 
aie 710; total oaltot papers unused with signature of Pre¬ 
siding (Jiiiicer and without the signature of Presiding Othcer 
are if unused 282 ballot papers are deduct¬ 

ed out of 7l0, the total ballot papers to be found in the 
ballot box would be 428 and not 438 as entered therein. 
One ballot paper is treated as cancelled. So, ballot papers 
to be found in the ballot box would be 427 and not 437 
as entered at item No. 5 of Part-I of this exhibit. In Part- 
11 of this exhibit ballot papers counted are rightly mention¬ 
ed as 427. Jhe note that the ballot papets counted do 
not tally without verifying the correctness of the entries 
made in Part-I is an obvious error. There is neither ex¬ 
cess nor shortage. 

In Ex, P-543 (all ballot paper account of polling station 
No. 128, serial numbers of the ballot papers leceived at 
the polling station run from 419131 to 420020. thereby the 
total number of ballot papers received would be 8y0. 
herial numbers of the ballot papers used at polling station 
run from 419131 to 419738 making the total of 608 and 
ngt 618 as mentioned therein. Unused ballot papers with 
signature and without signature of the' Presiding Officer 
are 62+220 making the total of 282. If 282 unused ballot 
papers are deducted out of 890, total ballot papers to be 
found in the ballot box would be 608 and not 618 as entered 
at item No. 5 of Part-I of this form. Ballot papers counted 
as per Part-II of tihs form are 608. Unfortunately, the 
note that there is a shortage of 10 ballot papers with- 

ftut verifying the correctness of the figures as entered in 
Part-1 of this exhibit is a mistake. Thus, there is no djs- 
crepenoy between the ballot papers counted and to be 
found. 

There is a shortage of one vote each at polling stations 

Nos. 10, 44, 53, 65, 69, 104 121, 135. 150, 152 and 153 

and two at polling station No. 127. The discrepancies 

f ointed out from Form No. 16 of polling stations Nos. 56, 
3, 88, 113. 149 and 157 are not adverted to as tiiey are 
not marked as exhibits. 

On an analysis of ballot paper account of polling stations 
of this segment, it is noticed that there are shortages of 
59 (46+13) and one excess at polling station No. 61. 

Original Form No. 20 of this segment is matked as Ex. 

P-541. Certified copy of Form No. 20 is marked as Ex. 

P-542. Contention of petitioner is that the total votes 
polled as entered in Ex. P-542 fall short by 10. Lj Ex. P- 
541 total number of valid votes are mentioned as 65453 
and rejected votes arc mentioned as 1715 making a total 
of 67168. But, in Ex. P-542 total valid votes 
are mentioned as 65443 instead ofl 65453. On 
account of this mistake, the total votes polled at this seg¬ 
ment are mentioned as 67158 in EX, P-542. AS the de¬ 
claration of result 6f election is based on the entries as 
found In original Form No. 20 (Ex. P-541), nothing much 
turns on the entries made in certified typed copy of Ex. 
P-542. 

BASAVANA BAGEWADI SEGMEN'T 

Sri G. L. Chandrasekharah, Assistant Returning Officer, In- 
charge of No. 219 Basnvana Bagowadi Segment, has been 
examined as P. W. 18. 

He has spoken to the presence of ^ observer at the time 
of announcement of results with the Returning Officer. His 
evidence Is that arrangement for counting of ballot papers 
of this segment at rOom No. 10 of Commerce College was 
don© in accordlnce with the modellties as provided in 
Hand Book, counting started at 8 a.m. and counting agents 
assigned tabled numbers, there were three trays on each 
Of the counting table; each divided into three compartments 
with Card-Board. Mainly the contest was between the 
Janatha Candidate and Congress candidate. Compartments 
earmarked for petitioner and first respondent were in 
different trays. He has deposed that ballot papers bearing 
thumb Impression or smudged impression and ballot papers 
whre major portion of ‘x’ mark was within the clumn 
of a candidate—^b© it petitioner or first respondent or any 
other candidate—^were treated as valid. Tendered ballot 
papers were not counted. Letter ‘D’ found in .most of 
these documents stood for ‘doubtful’ ballot papers and he 


has taken a decision in respect of doubtful ballot papers 
either treating them as valid or invalid, Wherever bajlot 
paper has been rejected as invalid, he has assigned reasons 
tor rejection, 

Sri Meera Sab, counting agent of petitioner at table No. 

7 has been examined as B.W. 1/. According to him. tliere 
were only two trays on a counting table. Each tray divid¬ 
ed into two compartments— one earmarked for Congress 
and the other for Janatha. The second tray was divided 
into compartments for rest of the candidates and for plac¬ 
ing doubtful and invalid ballot papers. There were in all 

8 or 9 rounds of countng. Each round of counting took 
about an hour or an hour and a half. Counting super¬ 
visors did not Inform particulars of polling oooth number 
or the particulars of ballot paper account contained in Part- 
I of Form No. 16. His testimony is that as compartments 
of petitioner and first respondent were adjoining valid ballot 
papers of petitioner used to get mix^ up with that of the 
first respondent. 

Ballot papers with thumb impressions or smudged impre¬ 
ssions and ballot papers where major portion of ‘x’ mark 
was within the column of the petitioner, were treated as ■ 
doubtful; whereas, similar ballot papers of the first res¬ 
pondent were counted as valid. There wer© lO-lZ ballot 
papers of such type in each round of counting. Often 
ballot papers account would not tally with the ballot papers 
used. It was not possible for him to note down the serial 
number of the ballot papers put in the ompartment meant 
for placing doubtful ballot papers and in fact, he was not 
allowed to note down the serial numbers. He Informed all 
these inegularities to Sri Katti when he had come to the 
counting hall in the After Noon. However, he admitted 
that he did not informed Sri Katti the denial of oppor¬ 
tunity to note down the serial numbers of the ballot papers. 
He claimed experience having worked as a counting agent in 
previous elections. 

Relevant portion of the evidence of P.W. 18 reads 
thus:— 

"In Ex. P-649(b) total number of ballot papers used 
at the polling station mentioned as 338 is not 
correct. After deducting 201, unusorl ballot papers 
out of total 560 ballot papers received at the 
poUing station, ballot papers used at the polling 
station, would be 560—201 “359 and not 308 as men¬ 
tioned therein, 1 ballot paper Is treated as can¬ 
celled. Themfore, the total ballot papers to be 

found in the box are rightly mentioned at item 
No. 5 of Part-l of this exhibit is 358. In Part-IT 
of tlie same exhibit total ballot papers counted are 
ri^tly mentioned as 338, In Part-II of this exhi¬ 
bit, doubtful ballot papers ore mentioned as 11. 
On scrutiny, on© held to be valid in favour of 
first respondent and remaining 10 have been held 
to be Invalid. Thus, there is no discrepancy. 

AH 12 doubtful ballot papers mentioned in Part-II of 
Ex, P-649(e) were rejected as Invalid and have 
not remained as doubtful. 

Out of 27 doubtful ballot papers mentioned In Part-II 
of Ex. P-649(f), 3 were declared as valid in favour 
of the first respondent and remaining 24 were re¬ 
jected as invalid and have not remained as doubt¬ 
ful ballot papers. 

Figure 13 written In the column meant for mentioning 
of rejected ballot papers in Part-II of Ex. P-649 
(g) have been alterd to 12 l.c,, because out of 13, 
1 treated as valid in, favour of Sri Korolli Ganga- 
dharan Siddaramappa. Thus, figure 13 have been, 
altered to 12 and he has Initialled this part of this 
exhibit after being satisfied about the correctness 
of those entries. 

In Pait-II of Ex. P-649(h), it is noted that there were 
6 excess votes'. On seeing Ex. P-649(h), he stated 
that 820 bajlot papers were received at the polling 
station as per serial numbers of the ballot papers 
mentioned therein. On deduction of 407 unused 
ballot papers out of 820, ballot papers to,be found 
In the ballot box would be 413; I ballot paper has 
been cancelled, so, the ballot papers that should 
have been found in the ballot box of this pOlllnc 
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station would to 412, sanio number of ballot papers 
are counted as entored in Part-Il. Tbo entry in 
Part-11 that there arc excess df 6 votes without 
verifying, what should have been the cpnienti of 
the ballot box as the polling stationi is as error. 
Thus, there is neither excess nor shortage. 

The names of all the contesting candidates arc not 
entered in Part-Il of Ex. P-649(l) probably due 
to the fact that other candidates might not base 
secured any votes. 

Counting Suretvisor in Purt-II of Ex. P-649(n) after 
stritinc rejected ballot paper’ has written as 
‘doubtfur. It is not correct. It should have been 
mentioned as ‘rejected’ as all of theiu. have been, 
rejected as inv^d. 

In respect of doubtful ballot papeis mentioned in iPait- 
II of Ex. P-649 (o), he took decision to treat 1 
as valid in favour of petitioner and to reject re¬ 
maining 9 as invalid. Figure 10—1=9 is written 
by my Assistant. 

All 16 ballot papers mentioned in Part-II of E.x. P-649 
(p) as doubtful were rejected as invalid. 

All 22 doubtful ballot papers mentioned hr Part-ll of 
Ex. P'649 iq) were rejected as invalid. 

All 6 doubtful ballot papers mentioned in Part-II of 
Ex. P-649(r) were rejected as invalid. 

On totalling, votes secured by rJl contesting candidates 
mentioned in Part-II of Ex, P-649 (s), figure ‘278’ 
as entered as a^nst the name of first respondent 
ia . conoct. Doubtful ballot papers men¬ 
tioned therein wore rejected as invalid. 

In part ll of Ex. P-649(y) doubtful ballot papers were 
mentioned as 7. On acceptance of 2 as valid in 
favour of petitioner remaining 5 were rejected as 
invalid. 

Doubtful ballot P|imers mentioned as M' in Ex. P-649 
(aa) on consideration were rejetced as invalid. 

Out of 27 doubtful ballot papers mentione<i in Part- 
Il of Ex. P-649(akj, i ballot paper was treated 
as valid in favour of petitioner and remaining 26 
were treated as invalid. 

In Ex. P-649{8q) in column meant for denoting the 
rejected ballot papers, though figure is mentioned 
as ‘21’, on scrutmy, 1 was accepted as valid in 
favour of petitioner and reniiuning 20 were re¬ 
jected as invalid. 

Out of 27 doubtful ballot papers, mentioned in Part¬ 
ll of Ex. P-649(ay), 1 ballot paper was treated as 
valid in favour of Sai Nagur and remaining 26 
were treated as invalid. 

As per entry in Ex. 649 (be), total ballot papers receiv¬ 
ed at the polh’ng station are 670. After deducting 
319, unused ballot papers total ballot papers used 
(ft the polling station should have been mentioned 
and 351 instead of 350. Thus, there is neither excess 
nor shortage. 

As per particulars of serial munbers of ballot papers 
mentioned in Part-I of Ex. P-649 (bf), total ballot 
papers used at the polling station would be 567 
and not 377. Hence, entry at item No. 5—ballot 
papers to be found in the ballot box—^was not cor¬ 
rect. But, based on this incorrect entry a note 
has been made In Part-II to the effect liiat there 
were shortage of 10 votes.” 

In Ex. P-649fa]), ballot paper account of polling station 
No. 47. ferial numbers of the ballot papers received run 
from 189391 to 190060 making a total of 670. Ballot 
papers unused w'ith signature of Presiding Officer are men¬ 
tioned as 11. Neither the serial number of the ballot 
papers unused with the signature of Presiding Officer nor 
seiial numbers of the ballot papers used ore set out at 
item Nos. 2(b) and (3) of Part-I of this exhibit, Hence, It is 
not possible to find out whether there is any error iii mention¬ 
ing the total ballot papers used as 399. But, ns per Part- 
II of this exhibit ballot papers counted are noted as 397. 
Thus, there will b© shortage of 2 votes, 


lu fcx. P-649(ak) ballot paper account cl polling station 
Nc. 01 . ualiOt puj-icrs icccived at tne polling station arc 
iiivruiuiica as oao. onuacd ate tncntiuucu as 2/Z. Used 
luiiu't papers n.e meiiooiieo as i4d. ocnid numoers ot me 
ballot papers used at tins pohing sLabou aie noi mentioned. 
iioUvC, u IS not tiosnbie to nno out any error in tne leciial 
itiat oailot papers used aie 348. 

in Ex. P-ti49fno) ballot paper account of polling stalion 
Ho. bU, unal ballot papers icceived are inentiontd as 950, 
uiu'sed arc mcmicncu as J52. /lilcr oeductmg unused 
bullet papers out ol lolul 950, used btdiot pappers arc mon- 
Lcincd as 598 at item ixo. 3 of i-art-l ot this eiUiwic, One 
oidiut paper is Oeated as tendered. So, ballot papers to be 
found 111 the ballot box, as entered at item INO. 5 ol Part-l 
or tins cxbtbit would ro 597 and same number is counted 
as tier later part ol tins eahibit. In tiie absence of serial 
iiumoers of tuc ballot papers used at tne pollmg station, n 
IS not possible to make out wticiher tuerc is any error in 
mentioning the used ballot papers as 598. 

hcie is a shortage of one bullot paper each at polliug 
stations Nos. 37, 39, 32, 54, 63, 97, 112 and 2 at polling 
station ISO. 95. On an analysts of ballot paper account of 
viuious polling .stations of tnis segmctit it is noticed tiud 
there ate 11 siiortages. 

Original iFcum No. 20 of this .segrnent is marked ns Ex. 
P-650 and the typed certified copy produced by t.ie petition¬ 
er IS miirked as tx. P-651. 1 n ux. P-630, total valid votes 
polled lit poimig staticn No. 122 are mentioned as 5?i, 
Whereas in Ex. P-651, u is menlioned us 431. It is, thus 
Contended that there will be a snortage of 100 votes as 
mentioned m Ex. P-651. But on horiz-ontul totalhng of 
votes bc-utcj by al the candidates in Ex. P-631 ilseh, it 
Would come to 531. Thus, the figure 431 appears to be a 
typographical error for 531. 

In Ex. ,P-650 total Votes polled at polling station No. 125 
are mchtioned as 672, whereas in Ex, P-651 it is mentioned 
as 67J. In this view, it Ls contended fhat there is a short¬ 
age of 1 on tlie whole. On horizontal totalling of figmes 
in Ex. P-651, total would come to 672 and not 671. Tims, 
there is an aritliemetical mistake. 

Non-meiUiouing of tendered ballot papers m Form No, 
20 will not vary the result of election as they are not count¬ 
ed as per Rule 42 of the Rules, but kept separately. 

MUDDEBIHAL SEGMENT 

Sri V. B. Paiil, Returning Olllcer, inchaige of No. 217 
Muddebihal Assembly Segment has been examined as P.W. 
3. He has stated that counting took place on one of the 
rooms in ground floor of the Commerce College. He was 
assisted by Tahsildur, Sheristedar and anothci’ officer in 
scriitinv of ballot papers. Counting started roughtly at 
about 8.05 a.m. on 28th of December, 1985. 

There were five trays divided into ten compartments. 
Compartments varied depending upon the size of the trays. 
On distribution of ballot boxes. Counting Supervisors at the 
respective tables used to open the seal in the presence of 
counting aMnts ,on satisfaction that the seals were In-tact. 
After unfolding ballot papeis contained hi the box. started 
sorting of ballot papers to the compartments earmarked for 
respective candidates on the basis of votes as entered in the 
ballot papers. The ballot papers so sorted wore numerically 
coimied and bundled into 50 eacii. Counting Supervisors 
used to make entry on, a check slip mentioning the name of 
candidates, votes secured by them in additoiii to making 
entries in Part-II of Form No. 16 Counting Supervisors 
were not takmg decision ns to whether a particular ballot 
paner was valid or invalid. All doubtful ballot papers in 
a bundle with Form No. 16 were brought to his table and 
keot in a piceon hole earmarked. He scrutinised all the 
doubtful ballot papers and took, decision regarding their 
validity or otherwise and made consequential .‘plus’ or 
‘minus’ in that part of the form and also signed the same. 
After vorifiong the tabulation made by his assistants, he has 
signed Form No. 20 also. 

Sri Oaddenpa Bassappa Hag.angond. who was the count¬ 
ing agerlt of petitioner at table No. 1 ba.s been examined as 
P.W. 16, According to him, there were 5 trays on each 
table. Each tray divided into fivp compartments with card¬ 
board. One comnartrnent was meant for placing of doubt¬ 
ful as wtiH US invalid ballot papers and remaining 9 coni- 
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pHilmciits ttcrc u^ed for aindidates. As gonipartnients of 
ptiitioncr and first respondent were adjoining, Dallot papers 
ot petitioner used to get mixed up wjtli tfiut of iirst res¬ 
pondent; dailot papers with thumb impressions or smudged 
imptcssions caused madvertently by an elector and of tii© 
bajiol papers in which major portion of tlic ‘x’ mark was 
within the column of the petitioner, were treated as doubt¬ 
ful ballot papers, etc., as deposed by other witness. He in¬ 
formed these irreeularities to Sri Katti and Returning Ofli- 
cer wiien they had come to the counting hall. At about 4 
p.m. thoie was a commotion outside the counting hall stat¬ 
ing that the peiiiioner was got elected and so saying few 
persons entered eounting hall iinauttiorisedliv and started dis¬ 
turbance. Lhie to this disturbance, it was not possible to 
verify whether secrutiny has been done properly or not. Ho 
claimed previous experience as having worked ns counting 
agent in previous elections. 

As per ballot paper account, Part-I of polling station No. 
4, serial number of the ballot papers received run from 
001521 to 002070 making the total of 550. Serial numbers' 
of the ballot papers used run from 001521 to 001957 mak¬ 
ing the total ot used ballot papers 437. Serial numbers of 
unused ballot papers as mentioned as against licm No. 2(bj 
(without the signature, of Presiding Officerj run from 
(101521 to 002070 making the toatl of 550. Serial numbera 
ballot papers would come to 93-61 = 94 and not 113 as 
mentioned therein, tliercby the used ballot papers would be 
more. This submission is not correct for the simple rea¬ 
son that the serial number of the last ballot pawr used 
was 001937 hence serial number of the imused ballot paper 
starting from 001958 must run up to 002070, as that was 
the serial number of the ballot papers received at the 
polling station. Unfoitunately, serial number of the last ballot 
papers unused, instead of running up to 002070 has stopp¬ 
ed at 002051. 19 ballot papers running from 002052 to 

002070, if added to unused ballot paper It would come to 
113. If these 113 unused ballot papers are deducted out 
of 550 total ballot papers received at the polling station, 
it would Come to 437. As per Part-II of this lomi. ballot 
papers counted are 437 and there is no discrepancy. 


It is necessary to mention that ballot paper account— 
Form No, 10—of most of the polling stations have not 
been marked as e.\hibits. So also the ballot papers account 
of polling station No. 41 has not been marked as an exhi¬ 
bit. Even then, I don't find any error because 650 ballot 
papers contained in th© ballot box liave been counted as 
per Part-11 of I'orm No. 16 of polling station No. 41, 

Original Form No. 20 of this segment is marked as I'-x. 
P-446. Certified copy produced by the petitioner is marked 
as Ex. P-447. 

In Ex. F'447(a), at polling station No. 3 votes secured 
by first respondent are entered as 183, but in Ex. P-446(a) 
it is shown as 184. When verified w-ith Pait-n of Form 
No. 16 of polling station No. 3 Mnddebihal segment, it 
was noticed that petitioner has secured 184 and the entry 
in Ex. P-446 (a) is correct and the entry in certified copy 
i. e., Ex. P-447 (a) is a mistake. 


In Ex. ip-446(b) total votes polled at polling station No. 
6 are mentioned as 452 (438 valid and 14 rejected). First 
respondent has secured 369, petitioner has secured 56, 
Kulkarni Ramanna Kalyana 1, Korally Gangadbar Sidrama- 

S pa 3, Nagur Dr. Sardar B. K. 4, Peer Mahiboo’o Abdul 
lahman 4, and Hosmani Chandrasekhar Kasappa 1—as per 
Part-II of this polling station. The total valid votes are 
correctly mentioned as 438. But in Ex. P-447(b), tlie 
certified copy of Form No, 20 in respect of polling station 
No. 6, Hosamani C. K. is shown to have secured 2. On 
verification of entry made In Part-II of Form No. 16, it Is 
noticed that Hosmani C. K, has secured cmly 1. Even 
then, the total valid votes must come to 438. In Ex. 
ipjl46(b) rejected votes are mentioned as 14; whereas in 
Ex. P-447(b) it is mentioned as 16. On vcrtiftcation of 
entry in Part-II of Form No. 16, rejected ballot papers are 
correctly mentioned as 14 and not 16. There is typographi¬ 
cal error in Ex. P“447(b). 


In Ex. P-446 (c) and Ex. P-447(c) both valid and re¬ 
jected votes arc correctly mentioned as 435 and 5 respective¬ 
ly, but granted total In Ex. P-447(c) (certified copy of 
Form No, 20) it is mentioned as 449 instead of 440. The 
figure 449 Is an obvious error for 440. 


In Ex. P-446(d) total ballot papers used are mentioned 
as 544 (5J0 valid and 14 icjcctedj; votes secured by tiic 
lirst respondent unsl the petitionci- are mentioned as 116 
and 411 respectively. In Ex. iP-.147 (d) the cortilieU copy 
ol Eorni No. 20 voles secured by first respondent are 
mentioned as 166. On vcrtilication of entry m Part-Jl of 
Form No. 16 in respect of polling station No, 22, it Is 
noticed tnat first lespondent has secured 116 and not 166 
a.s indicated in the typed certified copy Ex, P-447(d), 

In Ex. P-446(e) tot.nl voles polled are indicated as 513 
(valid 490-frejected 23); petitioner has secured 340 and 
hist re.s|Xindent has secured 140. But, in Ex. P-447t.c), 
tyjicd certified copy of Form No, 20. petitioner is shown 
to have secured 304 and fir.:t respondent is shown to have 
sccuicd 140, On verification of Puit-11 of Eorrn No. l(i 
in respect of polling station No 31, il was noticed tlud 
petitioner has secuied 340 and not 304, But the total valid 
Ballot papers and the grand total of the votes polled at this 
jmlling station lemiiin the same. 

In Ex. F-446ff) total ballot papeis used aic mentioned 
as 540 (523 v»jid + J7 rejected). But in Ex. P-447(fj after 
mentioning the total valid ballot papers as 523 and rejected 
as 17, total is menuoned as 50<) instead of 540. 

Tlie mistake? committed either by person copying It oi 
typing il has givc,i sco^ie for this petition thougn there arc 
no such mistakes in original Form No. 20. On an analysis 
111 ballot papej- account of various polling slutions of tliis 
segment, it is noticed that there aie .shortages of 8 votes one 
o,.ch at polling stations Nos. 57, 58, 60, 38, 68, 73 and 2 
votes at polling station No.. 52; and 2 excess at polling 
sUiticn No. 81. 

HOOVTNA HIPl’ARAGI SEGMENT 

Sri Piinchakshari Sharanayya Vastrad, Assistant Retuin- 
ing Officer of 218 Hoovina Hlpparagi .Segmenr has been 
examined as P.W.4. Ho has .stated that counting took blace 
in Room No. 2 of Commerce College. 

He has spoken to the apjiointmont of countirii; btail and 
counting agents by candidates. 

-•\fler speaking to the preliminaries, wich ns fetching of 
ballot bo.xes from strong room and of opening of those 
boxes in the presence of coimting agents, being .staislied 
that both outer and imier paper seals were intact, has 
lestiflod the manner of counting. Counting Supervisor and 
.AMistants sorted ballot papers found ia the ballot b<.-x 
candidate-wise, according to the compartments carmaik- 
ed for them. Doubtful ballot papers wore placed in a 
separate tiny. Second ballot papers put into compartments 
Were numerically counted and bundled into 50 each. Count¬ 
ing Supervisors used to bring valid ballot papers bundled 
candidate-wise with u slip on it noting the namejs of the 
candidatejs and the number of votes secured by each candi¬ 
date and also doubtful ballot papers with Form No. 16 to 
his table. On scrutiny of those doulTtfnl ballot papers, ho 
has taken a decision regarding their validity or otherwise 
and made consequential variations of plus and minus in 
Part-II of Form No. 16. 

No person other than the coointiug staff, election agents, 
counting agents and candidates had access to counting hall. 
Necessary security arrangements had been made and police 
were standing at the door of the counting hall. 

Sri Basavaraj Alvi, a counting agent of petitioner has 
been examined as P. W. 15. According to him, there were 
nine rounds of counting. He has stated that the valid 
ballot boxes of the petitioner used to often mixed up the 
valid ballot papers of the first respondent as compartments 
■were adjoining each other ballot no papers beanny thumb mi- 
pi-cssions, ballot papers bearing no signature of Presiding 
Officer, ballot papers containing more tlian one ‘X’—one 
stamped with the in-strument and rather impression of that 

mark caused due to folding bv voter, were often treated 

as doubtful and put in a tray meant for placing of doubmil 
ballot papers. He has not noted serial number Of the ballot 

papers which were so mixed up w'itli that of the first re.s- 

pondent hor serial number of the ballot papers which were 
treated ns doubtful though valid. 

Before dealing with the discrepancies in entries iii Form 
No. 16 let me deal with the evidence regarding inconsistent 
entries made in Ex. P.532(a) and E.x. P.533. Ex. P,532(a) 
is Form No- 20 polling station-wvse inmnt tuned by the 
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Assistant RiHttrnin?; Offls'cr; Ra. P-533 Is the certified copy 
of tliiii formi. 

As per ctitricj in both thtse ttJubits, volc« polled nt 
'ceuicj 225 at pollinp station N('. 13; w'hcrens, its per entry 
111 Fix. P-533 he lias secured 325. Contention of petitioner 
was that thereby 100 votes have not been accoiintod to his 
credit. On verification of the entries as made in Part-II of 
t nim No. 16 of this polling station, it was noticed that 
petitioner has secured only 225 and not 325. 

As per entries in both these exhibits, votes polled at 
rolling station No. 34 are shown us 486. But, it was 
elicited that horizontul totallinp of votes secured by all 
r.iiididates, at polling station No. 34 us por entry in Ex. 
P 533 may be 481. On verification of votes polled ' with 
.('ferenc© to Ex. P-531 (agl (Part-Il of Form No, 16) it 
vru:, noticed that votes polled and counted were 486. 

In Ex. P-533, total number of votes polled at Dolling 
‘lation No. 35 were shown as 276, whereas in Ex. ’P-332(a), 
total number of votes polled are show.u ns 476. On verifica¬ 
tion of votes polled at this polling station, X'itli teferenee 
to ballot paper account. Part-lI of Form No, 16. it was 
noticed that the votes polled and counted wcie 476. First 
respondent has secured 287 and petitioner has, secured 156. 
Entry in cetrified copy is a mistake. 

Total number of votes polled at polling station No. 6 ^ 
hot'i in n.x. P-532(a) and Ex. P-.533 were 566. It was 
elicited that an hi'rirontal totalling of votes seemed by all 
the caii'^'dales in Fx. P-533 may be 561. Entry in Pr.rt-ll 
of Fx P-531(ii) disclosed that 566 were polVd .and 
counted. , ' ■ ',5 

Tolal number of votes polled at pollintt station No. S 8 
as per Ex. P-533 were 314, E.x. P-532(a) total tiiirabiT 
of votes polled were 334. In Fx. iP-533. certil'.ed copy of 
Ffrrm No. 20, itself, total valid ballot parcr". polled were 
noted tis 331 and reircted as 3. Instead of mentioning the 
ti'bii us 334. it has been tvp<,‘d as 314 in the ccrfifitvl copy. 
'I'his' is 0 typopruphicul error. 

Total number of votes polled at polling station No. dfl 
'.rete .showm us 425 both in Hx. P-532 (al nnd Ex. P-533. 
M vvu.s elicited that horizontal totalling ('f vote; scemod by 
all t'ns nnndidiites in Fs p-533 iriav be 426. On verification 
of enti'os in Piirt-li ot Form No. 16 of ibis polling station, 
It was noticed (hat votes polled and counted were 425. 

Total number of votes polled at polling sl ition No. _ 9,8 
were shown as 210 In both these documents; answer elicited 
was that horizontal totalling of votes secured bv all the 
ciirijidnles In Ex. P -533 n.ay he 230. On vcrificittion with 
'xTerence to Fx. P-53Uab1 (Pait-lr of Form No. 16) it 
V. rs noticed that voles polled and counted w'cio 210. 

Total number of votes polled hi nolling statitm No. 119 
in hoih tile dn-’imients i.e. Fv. P-532(a) mid Ex. P-5.3*i were 
■ neiUloned as 297. In column No. 11 total number of valid 
bc.llot panel's ni’o mentioned as 290 and reie''tei 1 votes 
are mentioned as 7 in the next column: total winild come 
tn 297; instead of 297 it bus been t.vpcsl as 207 nnd is 
only a typographical error, 

.‘\ssnniiug for the sake of arguments tint there were so 
many mistakes or errors in certified copv' i. c.. Ex P-533 
those mishikes will not vitiate the n’sult of election, so 
tong US votes seciivcd bv all the cnurlidntes as entered in 
Put-Tf of Form No. 16 and as rcfiectcd in oiigiiutl Form 
No. 20 remtiin sincliallenged. 

Now let me mo ns to vvhelhev there are am, excess eount- 
cj in rivoiir of first rcspondcnl nr there any shortage.s ? 

Tn Fx. P-531(l> ballot paper account of noOintr st«Fon 
"•''n, '31, mimhers of ballot phpcss received run from 

6192991 to 09393ft; that me.nns total hidlot parers reciei'ted 
would cO'"n to 940 . .Serial niimber.s fif the unused ballot 
I'-mcrs with sintiatnre or W'tboi't sienalure of presiding 
tUTli’,,,. run froTii 0936dR to 093930 makin.i^ v total of 283, 
n-stu'-'Orie ?93 urp-tsed bailor pprers out of 9dp ballot oane's 

Cl-'et’ eil. ballot papers mej 1,01116 bp NS 7 >111, -t not 647 as 
reout'oTsert et item No, S of Part-f Ont of these X are 
e'-fh ,r mir-dleu or trei-tod as tCntlered, so bailor naficrs 
lo bs, ri-un 1 in tt,„ IvUlfit bo-v vvouM be *^57-3^654 and 
not p 44 as entered ni i*em tsto 5 of Pnrt-1. Tofnt ballot 
PH-ers oouptert us entered in Part-TT of Fx. P-5?1(11 are 
onlv 653 which would be shod bv one. 


In Ex. P-531(o) ballot paper account of polling station 
No 42, according to Icarntxl counsel, total ballot papers re¬ 
ceived at polling station were 610; unused were 218; used 
ballot papers were mentioned therein as 382. Counted 
ballot papers, as entered in Part~ll of the same I'omi were 
390, thereby there were 8 voles in excess. 

This is incorrect for the simple reason; the serial num¬ 
bers of ballot paper.s with signature and without signature 
run from 101023 to 101240 making a total of 218. Out 
of 610 if unused ballot papers of 218 are deducted, total 
number of ballot papers used would be 392 and not 382 
as mentioned theicin. There is an arithmetical error in 
substracting total number of unused ballot p.ipeis out of 
total ballot papers received at the polling station. Instead 
of there being an excess votes by 8 , there will be a shortage 
of 2 votes (392—390=2). 

In Ex. P-531 (u), ballot paper account of polling station 
No. 63, .according to learned counsel, tlvere were 48 excess 
ballot papers. 

This is also not correct for the simple reason that serial 
numbers of the ballot papers received at polling station run 
from 114911 to 115690 making the total of 780. Serial 
numbers of the unused ballot papers with signature and 
without signature as per entries made as again item Nos. 
I'a) and (b) of item No. 2 mn from 115476 to 115690. 
So. serial number of ballot papers used run from SI. Nos. 
114911 to 115475 the total of which would come to .565. 
So, tile entry at item No. 3 mentioning bfillot piapers used 
at this pulling station as 615 is an error. Out of 565, one 
ballot paper Is canceled. So, the net ballot paper* to be 
found in the ballot box would he 564. The ballot papers 
counted as per Part-11 of Form No. 16 are 566 trud thereby 
2 votes are in excess. 

Ballot paper account of polling station No, 85 is not 
marked as an exhibit. Out of 890 ballot papeis received. 
210 are upused. So, ballot papers used would he 680: 4 
are cancelled. Ballot napers to be found in the ballot Imx 
would be 680—4 = 676 and same number counted as per 
enirv in iPart-lI of ballot paper account of this polling 
station. 

In Fx. P-53l(,id) ballot p.apcr account of polling station 
No, 95, as per petitioner's contention there were shortages 
r>f 35 ballot paper.s. Total ballot papers received at the 
polling station were 780. unused with or without signature 
wero 240; deducting 240 unused ballot papers out of 780, 
total bnllot papers to be found in the ballot box would 
be 540 and this figure is correctly mentioned at item No. 3. 
1 Jnforturtately, polling officer instead of repeatiiiir same 
figure pt item No. 5. h.as written it us 575. That is an 
obvious error for 540. Hence, there is neither e.xccss nor 
shorta.ttc in this polling .station. 

In Ex. P-532(a) votes polled at polling station No, 98 
vvere mentioned as 210 (307 valid and 3 invalid). Petitioner 
h;is secured 146 and first respondent has secured 50 as noted 
in F'x. P-532(d). But. on verification 'with entries made 
in Ex. iP-331(ab), Form No. 16 of this polling station, it 
was noticed that fjst respondent has .scepred 50 and not 
3(1 PS noted in Ex. P-533, The figure 30, as noted in Ex. 
P-.^33. is a typographical error for 50. Hence, there Is 
neither e,':ccss nor shortage in this polling station. 

In Fj(. P-531(af) ballot paper account of^polling .station 
No. 11.5, ballot papers to be found in the balkat box exclud¬ 
ing unirsed ballM papers with reference to serial numbers 
ai'e rightly mentioned as 696. In Pait-II of the snme form, 
ballot papers counted are mentioned as 696. This figure 
696 js_ rounded of and in red ink it is written as 706. If 
the rejectcil ballot paper.s are 19, instead of 9, then there 
will be an excess of IQ ballot papers. On the other hand, 
if the rejected ballot papers arc only 9 . there will be a 
shortage of one. Unfortunately, parties have not concentrat¬ 
ed on this aspect viz., whether rejected ballot pixers were 
9 or 19. 

Thug, on an analysis of ballot paper account of various poll¬ 
ing station,* of this segment, it is noticed that there are short¬ 
ages of -24 vofe,s viz., 3 votes each at -polling staitons Nos. 7 
and 60; 4 votes at polling sation No. 70: 2 votes each at poll¬ 
ing st.ations Nos. 42 and 87 and 1 vate each at rol'ing sta¬ 
tions Nos. 21, 30, 31, 36, 45, 49, 52, 64, 94 and 109 ; and 
excess of 2 and I vote at polling stations Nos. 63 nnd 2 
respectively. 
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INDl SEGMENT 

Sri S. B. Tbirlapur, Assistant Returning Officer, No. 223 
Indi Assembly Segment has been examined as P. W. 8. 
According to him, counting took place at room JJo. 14 of 
Commerce College, Bijapin:, which measured 30 ADO; there 
were 15 counting: tables apart from his. In all there were 
nine rounds of ccamting. There were nine trays on each 
table; as there were no separate column m Part-II oi horm 
No. 16 to mention doubtful ballot papers, counting supervi¬ 
sors uced to make entries of, both, doubtful ballot papers 
and apparently invalid doubtful ballot papers, at times in 
column meant for mentioning the rejected bahot papers Md 
at times immediately below the names of the contesting 
candidates. He,' on scrutiny (jf doubtful ballot papers, as 
well as, the apparently invalid ballot papers, that were 
brouebt to his table by counting supervisors, decided whicti 
of them should be treated as valid or inv^id a”d made 
consequential plus and minus m Part-lI of form No. U . 
Wherever, he has rejected ballot papers as mvahA he has 
assigned reasons. On verification as to whether instructions 
given to counting supervisors have been carried out or not, 
Sgned Part-ir, of Form No. 16. On being satisfied with 
the entries made by the Tabulators, signed Form No. 2 . 

Neither the candidates nor counting, agents raised any 
objection regarding procedure adopted for counting. He has 
Slated that before rejecting the ballot papers as invalid, op- 
nortunitv was pro«ided to counting agents to note down tM 
Urial numbers of tiie ballot papers and also reasons assigned 
for rejection. 


Sri Sharanappa Shivappa Naragodi, counting agent of peti¬ 
tioner has been examined as P.W. 14. He was not sitting at 
Assistant Returning Officer’s table, to vouch safe the correct- 
ness or otherwise of the order of Assistant Returning Officer 
regarding rejection of some of the ballot papers as invalid. 
He has spoken to the commotion outside the counting hall at 
about 4 p.m. when they heard that petitioner was leading. 
Thereafter due to unauthorised entry of persons and distur¬ 
bance caused, it was not possible for him to verify whether 
scrutiny was made properly or not. Police drove out unautno- 
rised pel sons. While so doing, some of the couniin,g agents 
of the petitioner were also driven out. Sri Katti, election agent 
of petitioner and Returning Officer had come to the TOuntini? 
hall and had informed them orally of the irregularities in 
counting. 

I win first deal with the discrepancies in Ex. P-550, the 
original Form No. 20 and Ex. P-551, the certified copy of 
Form No. 20. 

In Ex Pr550, petitioner is shown to have secured 140 at 
polling station No. 51; whereas in Ex. P-551, petitioner is 
shown to have secured 149. On verification of entries in 
Part-II of Form No. 16 of polling station No. 51 [Ex. P-549- 
(g)], it was noticed that petitioner has secured only 140 and 
not 149. 

In Ex. P-550 petitioner is shown to have secured 100 at 
polling station No. 53; whereas in Ex. P-551, petitioner is 
shown to have secured 199. On verification of entries in 
Part-II of Form No. 16, Ex. P-549(h), of this polling station, 
it was noticed that petitioner has secured only 100 and not 

m. 

There is no dbciepancy in entries in Ex. P-550 and Ex. P* 
551 regarding votes secured bv petitioner and first respondent 
at polling stations Nos. 16 and 66. 

Witness after totalling votes polled at each polling station 
stated that petitioner has secured 23926 as correctly mentioned 
in Ex. P-550. 

Enterics in Ex. P-550 reflect the entries in Pai't-II of Form 
No. 16. As dedarntinn is made on the basis of entries in 
Original Form No. 20 (Ex. P-550), it is unnecessary furher to 
examine as to how and where mistakes have crept in, in the 
certified copy. 

Onlv 8 bal'ot parer account Form No. 16 of this segment 
remarked as Ex..P-549(a) to Ex. P-549fh). 'n none of the^ 
exhibit is there any variation, between figures found in 
Part-T and Part-II of these documents. Hence, learned counsel 
rightly did not avert to these exihibits. 


However, my attention was drawn to discrepancies between 
entries iu Part-I and Part-II of Form No. 16 of polling stations 
Nos. 4. 23. 41, 58, 77, 83, 112, 127 and 135, As these forms 
have not bcf u raaiked as exhibits, it is unnecessary to refer to 
them iu detail except stating that the ballot papers contained 
in these boxes as noted in Part-I, of Form No. 16, of these 
polling stations, have been counted, as entered in Part-H of 
the same form except one shortage at polling station No. 135 

TIKOTA ASSEMBLY SEGMENT 

Sri T. A. Machukiiur, Assistant Returning Officer, No. 220, 
Tikota Assembly Segment, has been examined as P.W. 5. 
Counting of ballot papers of this segment took place in Room 
No. 11 of Commerce College. He has spoken to the presence 
of an observer. He has stated that counting assistants after 
unfolding ballot papers found in the ballot box, used to give 
them to counting supervisors, who iu turn used to distribute to 
respective compartments in the tray earmarked for candidates. 
After distribution, ballot papers in each compartments were 
numerically counted and bundled into 50 each. Necessary en¬ 
tries were made by counting supervisors in Part-II of Form 
No. 16 mentioning the votes secured by each candidates and 
number of doubtful ballot papers. He scrutinised doubtful 
ballot papers in the presence of counting agents. On verifying 
the entries made by Tabulators, he has signed Form No. 20. 

Sri Chandrasekhar Devappa Mirji, who was a counting agent 
for petitioner at table No. 3 has lieen examined as P.W.12. 
He has admitted that Jhere were no counting agents Of peti¬ 
tioner as Assistant Returning Officer’s table. ‘Hence, his evi¬ 
dence at best pertained to what transpired at his" counting 
table. 

Assuming that ballot papers bearing thumb impression, at 
places other than the place meant for making ‘X’ smudged 
ballot papers and ballot papers of petitioner where major 
portion of ‘X’ mark was within his compartment were treated 
as doubtful as all those doubtful ballot papers have been 
scrutinised by P.W. 5 before treating them as either invalid 
or valid; hence, no credence can be given to the version of 
P.W.12. 

Form No. 20 is marked as Ex. P-538; certified copy of Form 
No. 20 is marked as Ex. P-539. 

In Ex. P-538, first respondent is shown to have secured 208 
votes at polling station No. 21; whereas in Ex. P-539, first 
respondent is shown to have secured 108, 

thereby lOQ votes are counted in excess to first 
respondent verifivation with entries made in Part-II of Form 
No. 16 of this polling station, it was noticed that first res¬ 
pondent has secured 208 votes and not 108 as entered in the 
certified copy. Total votes polled in this segment are mentioned 
as 49,631. Answer elicited was that figures as mentioned in 
the certified copy, if totalled would come to 49,531 showing 
shortage of 100 votes. E.xcept eliciting hat there may be shor¬ 
tage of 100 votes in the total votes secured by first resdponent 
and in grant toal, no attempt has been made either in the 
evidence of Sri Katti, Election Agent or petitioner to estab¬ 
lish shortage, if any, with reference to entries in Part-Il of 
Form No. 16 and in Original Form No. 20. As already indi¬ 
cated, the error incertified copy will not vitiate the result of 
election or would it constitute a ground to order re-count. 

Ballot paper account (Form No. 16) of polling station 
No. 13 though not marked as an exhibit, forced to deal with 
it, as much was made, about the discrepancies in this form. 
Serwl numbers of the ballot papers received at the polling 
station run from 254711 to 255220, thereby total ballot papers 
received at polling station would be 510. Serial numbers of 
the unused ballot paners without the signature of the Presiding 
Officers run from 254901 to 255220 andat item 2(a -f- b> unused 
ballot papers are mentioned as 220 instead of 319 Serial 
unused ballot papers with ■ signature and , serial 
numbers of the unused ballot papers with signature and serial 
ballot papers unused without the signature will not he 220 as 
mentioned therein, but 319 Fortunately, petitioner has secured 
226 votes in this nohina station, whereas first resnnndent has 
secured hardly 16. It is having regard to hese figures, peti¬ 
tioner clJd not get this document rnarked as an exhibit. Assiin-.- 
ina for the sake of argument that Pan-T of Fotth No, 16 ot' 
this polling station has not given the correct numbers of 
baPot papers used and unused. I am unable to understand how 
it would tilt the result of declaration. 




[viPTll- ^ 


mff B7T WOT ; 17, 1988/W 28,1910 


Ballot paper account of polling station No. 27 has not been 
marked as exhibit and total ballot papers contained in the 
ballot box, as entered at item No, 5 are counted as could be 
seen from the later part of that form. 

Siniilaily baUoi paper account of polling; station No. 28 Ls 
aho not marked as exhibit, Total number of ballot papers 
received at the polling station are mentioned as 810 starting 
from serial numbers 264831 to 265640. Serial numbers of the 
unused ballot papers without the signature of presiding officer 
arc mentioned as 265101 to 265640. Serial Number 265101 
mentioned at item No. 2(b) is an obvious error as it has been 
already included in the category mentioned at item No.2(a> 
i.c., ballot papers unu.sed with signature of presiding officer. 
Under these circumstancc.s, it is not possible to hold that note 
at item No. 5 viz,, ballot box contains 496 is wrong. Same 
number of ballot papers aic counted as per entry in the later 
part of that fii'ir., flcncc. there is no discrapancy. The peti¬ 
tioner vvho had ibe knowledge of these discrepancies as and 
when these forms were furnished to his polling agents ns per 
Rule 45 of the Rules has not made any attempt to get the 
correct figures nor has he tnade any grievance at the time 
when the later parts of the same form were filled up by the 
counting supervisors/Assistant Returning Officers. zVs already 
indiented. the petitioner has not based the relief of re-count 
on specific grounds or instances, but has ventured to have a 
roving enquiry. 

In E.y. P-537(b) ballot paper account of polling .siatioii 
No. 4 out of 510 ballot papers used, one is cnnccficd. So ■" 
ballot papers to be found should have been 509, instead ol 
510. Counted arc 510, There Is an excess of one vote. 

In Ex. P-537 (1) ballot paper uccouni of poUImv statiou 
No. 16, serial numbers of the ballot papers received at the 
polling station run from 256301 to 257250 making the total 
of 950. Serial numbers of the ballot papcr.s used run from 
256301 to 256978 making the total of 678 and it is correctly 
mentioned at item No. 3. Serial numbers of the unused ballot 
papers run from 256979 to 257250 with or without the signa¬ 
ture, making the totaTof 272. Out of 950, unused ballot papers 
of 272 arc deducted, total ballot papers used would be 678; 3, 
fne spoiled, So, the net ballot papers to be found in the balloi 
box would be 675 and same number of ballot papers arc 
counted in Part—II of this exhibit. Hence, there is neither 
excess nor shortage. 

In Ex. P-537(1) ballot paper account of polliug station 
No. 33, ballot papers received are mentioned as 270. Serial 
numbers of unused ballot papers with and without signatmes 
and u.scd ballot papers arc not mentioned. The column meant 
for indicating discrepancy, if any, is left blank. So, it may 
conveniently be taken that the ballot papers contained in the 
ballot box are all counted. 


On an analysis of ballot paper acocunt of this segment, it 
is noticed that there are 36 shortages viz., 12 votes at polling 
^tation No. 87; 2 votes each at polling stations Nos. 6, 40. 42, 
82, 86 and one vote each at pollin); stations Nos. 20, 21, 26, 
33, 36, 52, 60. 67, 70, 72, 75, 94. 102 and 115. and one excess 
at polling station No. 4. 

SJNDHGI ASSEMBLY SEGMENT 

Jagadlsh, Assistant Returning Officer of No. 224. Sindhgi 
Assembly Segment has been .examined as P.W. 9. He xyas 
assisted by Sri Karisiddi Math, Tahsildar of Sindhgi Taluk and 
M. n. Mudagudi, Revenue Inspector in seertiny of ballot 
papers. Counting of ballot papers of tliis segment took place 
in Room No. 19 of Commerce College. Coimting commenced 
at 8 n.m. There were 15 counting tables and he has assigned 
table numbers to the eountixig agents. Counting supervisors 
after verifying both outer and inner seals of ballot box were 
intact, in the presence of the counting agents, used to open 
ballot box. After tmfolding the ballot papers contained in the 
biillot box, started sorting ballot papers candidate-wise to 
respective compartments according to the votes rc- 
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corded On the ballot paper. As counting supervisors 
could not decide i.hc validity or otherwise of (he ballot papers 
both doubtful ballot papers and apparently Invalid ballot pa¬ 
pers were put in a tray meant for placing of doubtful ballot 
papers. On sort'ng, ballot pai>ers in each compartment were 
numerin.ally courted and bundled into 50 each. Counting 
supervisors after making an entry in the check slip and filling 
lit) Part-II of Form No. 16 used to send it on to his table. 
There were in ail ten loi nds of counting. After removing the 
bundle containing doubtful ballot papers and Form No. 16 
from pigeon hole used to scrutinise" them. ‘Scrutinise’ meant 
to verify the vjj'iOiiy or invalidity of doubtful ballot papeii. 
in case of acccpi,.ice, consequential "plus’ and ‘minus’ have 
been done and wherever a vote was rejected as uivalid reasons 
were assigned for re cchon. 

In cross-examinaiTOn, he admitted that ul .'r.'>:uc decision 
rcgnrdjnc doubtful ballot papers wa.s his Counting agents 
weic provided with an opportunity to see bahot papers before 
rejecting them as invalid. There was no coo pi lint regarding 
denial of opportunity to counting agents. There was a decision 
in respect cf all doubtful ballot papers cither rejecting them, 
as invalid or treaiing ihem as valid. It is only af*e: satisfying 
about the invalidity and on assigning reasons, rejected fhem 
as invalid and tick of one of the groimds nicntioncd in the 
'cal meant for the purpose, 

Eix. P-554 is the original of Form Ntt. 20 and Ex. P-551 is 
the certified copy of Form No, 20. 

P.W. 9 suited that there may be discrepancy in the cutiici 
made in E;:. P. 554 and Ex. P-555 rc : votes secret by candi¬ 
dates at polling st?iiOn£ Nos. 21, 48. 70, 115 and 124. So also, 
there may be discrepancy in mentioning lo^il oun'l'er of re¬ 
jected votes and counted as valid. I-ikew’se. there iLay, be 
discrepancy in meiitior’ng total number .if voles secured by 
petitioner and ‘irst respondent. Though it wag elicited from 
this witness that there may be discrepancy in mentioning of 
the votes gecured by candidates at polling station Nos. 21, 48, 
70, Its and 324 Ui entered in Ex. P-554 and Ex P-555, it 
A us found on c srification that there were no discrepancy in 
mentioning of votes secured both by the petitioner and ilie 
firs! respondent at thcfc polling stations. Figures as found in 
Part-11 of Form No. 16 are correctly rcllrcTed In these docu¬ 
ments vid. ; 


Exhibit No. 

4 - 

Polling 

Votts secured by 

Original 

Cci'ti- 
ified Copy 

No., 

Petitioner 

First 

Respondent 

554 

555 ■ 

21 

166 

326 

554 

555 

48 

412 

143 

554 

555 

70 

24 

262 

554 

555 

115 

45 

229 

554 

355 

124 

155 

274 


It was not possible to state whether ballot paper bearing 
•-mudged marks were rejected or accepted, without looking 
into ballot papers; cucstion of pcimt'.ting comtiug agents to 
rhake a note of seu'ai numbers of ballot papers or reasons 
assigned for rejection did not arise as no accounting agent of 
petitioner was present at his table. He stated that letter ‘D* 
stood for doubtful in Part-II of Form No. 16 and all those 
doubtful ballot papers were scrutinised by h'm and a decision 
nken Result of his sci Ltiny is se* out as Ei Hows ;— 
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Ex. No. 

PS 

No. 

No, of 
Doubt¬ 
ful BP 

Va¬ 

lid 

Rej¬ 

ected 


If valid to whom it was marked for 


Peti¬ 

tioner 

First 

Respt. 

Ko ra¬ 
ni 

Dr. 

Nagur 

Peera 

M.A. 

Hosa- 

mani 

CK. 

Smt. Blra- 

Bom- dar 

mana- R.B. 

Hi 

L.A. 

P-556(a) 

2 

16 

3 

13 

2 

.. 


1 




P-556(p) 

11 

31 

11 

20 

2 

6 

1 

2 




P-556(h) 

.14 

8 

2 

6 

1 



t 




P-556(j) 

15 

14 

3 

11 

1 


2 





P-556(m) 

27 

20 

6 

14 

1 

1 


2 



1 1 

P-556(o) 

29 

11 

1 

10 




1 




P-556(r) 

33 

11 

4 

7 

1 


2 

1 




P-S56(u) 

36 

9 

3 

6 

1 

2 






P-556(v) 

41 

24 

5 

19 

1 

2 

1 



1 


P-556(ab) 

49 

12 

3 

9 

3 





' 


P-556(ac) 

56 

19 

2 

17 

2 







P^556(aD 

59 

23 

8 

15 

1 

2 


3 


2 


)'-556(am) 

71 

9 

2 

7 

. . 

2 

. . 





P-556(ap) 

74 

22 

2 

20 

2 







P-556(ar) 

78 

8 

5 

3 

5 

. , 






P-556(aw) 

89 

6 

3 

3 

2 

. . 


1 




P-556(- z)' 

93 

6 

1 

5 

. . 

1 






P-556fbc) 

101 

17 

6 

11 

5 






1 

P-5':6(bd) 

104 

17 

5 

12 

2 



1 

I 


1 

P-556'bc) 

106 

24 

8 

16 

2 

2 

3 

1 




P-556 bf) 

108 

15 

3 

12 

3 







p-556(bm) 

116 

10 

4 

15 


3 

1 





P-5‘:6;bn) 

117 

10 

2 

8 


1 


1 




(>-556ibo) 

119 

5 

2 

3 

2 

. , 






P 556(bO) 

123 

12 

3 

9 

, , 

1 

1 

1 




P-556(bp) 

124 

20 

4 

16 


1 

1 

1 


1 


P-556(bv) 

131 

7 

1 

6 

. , 



1 



/. 

P-556(bw) 

133 

25 

9 

16 

4 

3 


2 





Marked voiers of list of polling stations Nos. 14, 15, 40, 
42, 97, 105, 111, 112. 113, 114, 115, 116, 117, 120, I2I. 
122, 132, 133, 134, 135, 143 and 144 are marked as Exhibits 
P'-558. P-562, iP-568, P-572, P-576, P-580, P-584, P-588, 
P-592 P-596 P-6(K), P-604, P-608, P-612, P-616. P-h26 

P-624, P-628. P-632, P-636. P-640 and P-644 respectively. 

In Ex. P-556 (c), ballot paper account of polling .station 
No. 4, serial numbers of the ballot papers ii.seci run from 
622671 to 623122 making the total of 452 instead of 451 
as entered at item Nos, 3 and 5 of Part-T. Ballot papers 
counted in Part-II of the same form are 451, There is a 
shortage of one vote. 

The ballot paper account Form No. 16 of polling station 
No. 17 though not marked as an exhibit, 1 purpose to deal 
with this polling station to demonstrate that the arithmetical 
or clerical error tag been made much of (a) Serial num¬ 
ber of the ballot papers received at the polling .station 
run from 631491 to 632260 making a total of 770; (b) 
ballot papers unused are mentioned as 315 ; and (c) ballot, 
plfpers used are mentioned as 454 and counted are Thowm 
in Part-II of this form. Serial number of the ballot papers 
used at the polling station run from 631491 to 631944 which 
comes to 454. But, harping upon the figures as entered 
again't item No. 2(b) ijs ‘631945 to 632260”^316 it was 
contended that the ballot papers received far exceed : on- 
used ballot papers itself would be 1016. This submission is 
primafa"'c er oneous as serial number of last ballot paper 
received at this polling station as entered at item No. I 
was 632260. Bafiot papeprs bearing serial numbers troin 
632261 to 632550 and 632551 to 633050 have been received at 
next polling station Nos. 18 and 19 respectively. Ballot papers 
bearing "cr al number 632960 could not have been u.sed to 
polling stations Nos. 17 as well as 19, Thus, it is clear that 
in the second column of item No. 2(b) the serial number of the 
last ballot paper l.e., 632260 should have been mentioned 


instead of 632960. Figure 960 is an error for figure 260. 
This conclusion is fortified by the fact lhat total ’■allot 
papers unured at the polling station arc 315 (632260 — 

631945 = 316. 

Same is the posit'on in respect of ballot purer atrtunt 
of nollinfi slalion No. 83, Scri.al numbers of the ballet 

papers received at the polling station run from 675641 to 
676390 making a total of 750. Serial number of the bafiot 
pape'^s med, as mentioned at item No. 3, run from 67‘'611 
to 676067 making a total of 427. So. the serial numbers 

of the unused ballot paper muT nece sarfiy run f'om 

676068 to 676390 and the figures mcn*ioned at column 

2(b) us 675068 is an error for 676068 Wh n Ihe-serial num¬ 
ber of (he ballot pupe-s received commenced from <''^‘^641, 
serial number of unu'ed ballot paper coifid not have been 
675068. Ballot pimer bearing SI, No. 675068 ha.s been used 
in previous polling station No. 82. 

Same is the rxisition in respect o^ hal'ot paper account 
Form No 16—of Polling Station No. 95. 

Ballot oarer account of pollmg stations Nos. 12, 18, 19, 
83 and 95 are not marked as exhibits, hence, not adverted 

to. 

In ballot paper account of polling station Nit. 27, serial 
number of the ballot naners used are not furni'lied, .Serial 
number of the unused ballot papers with slgna'iirc are men¬ 
tioned as 638447 to 638449 making the total of 3. .As 
anainst hem No. 2 (b) the figure ‘638760’ repeated al bcith 
places viz., ‘from’ and ‘to’. Hece it is not possible to 
make out unused ballot papers with sh-na*ure of providing 
offiror. Consequently, it is not possible to make out the 
total number of unused ballot papers. At item Nf'. 3 ballot 
papers used at nollina station are mentlr'ned as 3^7 ; one is 
cancelled; con.seuuently, 356 are mcnitioned as tlv- ballot 
papers to be found in the ballot tsox in 'tern No. 5 of Part-I. 
Same are counted in Part-TT of Form No, 16 of this 
polling station. Hence, there is neither excess noi shortage. 
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In Ex. P'556 (.p) ballot paper account of polling station 
No. 30, serial number of the ballot paper received runs 
from 640341 to 641170 tnaking a total of 830. Serial nurti- 
bors of' unused ballot papers with signature and without 
signature run ftom 64(^84 to 640700 and 640701 to 
641170 a total of 17 +470= 487. Dedhcting unused ballot 
papcls of 487 out of 830, ballot papers used at the polling 
station would be 343, One i.s cancelled and the other is 
treated as tendered. So number of ballot papeis to bo found 
in the i'allot box as nientioned therein would be 341. Same 
number of ballot papers are counted as per entry in Part-II 
of this pollmg station. There is neither excess nor shor¬ 
tage. 

In Ex. P-55(><q) ballot paper account of polling station 
No. 31, instead of eutering serial numbers of the used ballot 
paper,) at itcjii jNo. .1 as luiinmg irom 641171 to 641607 
it is cnterca at item No. 4, Total number of ballot papers 
usUd at polling station ns serial niunbors would lie 437 
and that ligufc is raentiOiied at item No, 5. Same number of 
ballot papers are counted in Part-fl of Form No. 16 of this 
polling -Station. There is neither excess nor shortage. 

In Ex. P-556Uj) serial numbers of the baUot papers lecciv- 
ed at polling station lun from 664521 to 665060 making a 
total cf 540. Serial numbers of the unused ballot papers 
vuth signature and without signature of Presiding OUicer ruii 
from 664776 to 665060 making a total of 285, On deducting 
285 out of 540 total ballot papers received, ballot papers Id 
be found in the ballot box would be 255. Same number 
of ballot papers are counted in Part-Il of thi.s exhibit. There 
is neither excess nor shortage. 

In Ex. P-556(ak) ballot paper account of polling station 
No. 65, serial numbers of used ballot papers run from 665061 
to 66536P making a total of 300 and ngt 310, as mentioned 
therein. Figure ‘310’ is rounded of and figure '300' is writicn. 
Same number of ballot papers are counted In Part-II of this 
exhibit. There is neither excess nor shortage. 

In Ex. P-556 (cc) ballot paper accotitvt of polling station 
No. 72, serial numbers of the ballot papere received'ruh from 
669141 to 669690 making a total of 550. Serial numbers of 
unused bajlot papers run from 669523 to 669690 making a 
total of 168 and not 208 as mentioned therein. Serial num¬ 
bers of the ballot papers used run from 669141 to 669522 
making a total of 382. The totpl gf, used ballot papers ami 
unused ballot papers, would be 550 (382+168 550), Figure 

'Wd' is an error for ‘168'. All ballot papers used are 
counted. 

In Ex. P-556(at), ballot pAptsr account'of polling station 
No. 81, serial number of ballot paper* received run from 
674251 to 675030 making a total of 780. Serial numbers 
of the lUiused ballot pap^, with sighature gf presiding offi¬ 
cer are mentioned as 674568 and 674569 making a total 
of 2. Serial numbers of the Unused buHbt papers without 
signature of presiding officer are mentioned as 676401 to 
674951 and 674570 to 674570, When serial' number of the 
la'b birilqt^ paper teccjved was 675030,serial number of unused 
ballot paper.s, without 'Signature could not have commenced 
with 676401, On the other hand, these series i.c., ballot paper 
bearing serial numbers 676401 have been used at nolling 
station No. 84 where serial number runs from 676391 to 
676890. Tn the absence of correct serial numbers of ‘used 
and iTiu.sed’ ballot papers, entry in Part-I of Form No. 16 
that the ballot box must contain 347 votes cannot be said 
to be a mistake. 

In Ex, P-556(cc) ballot paper account of polling station 
No. 144, serial numbers of ballot napers used run from 712341 
M 712870 makinw a total of 530 and same number entered 
at item No. 5 of Part-I. In Part-II of this Exhibit, 530 are 
counted. There is neither excess nor shortage. 

There is excess of ope vote each at polling stations Nos. 
35. 59 and 113—vide Ex. P-556rt), Ex. P-556(af) and Ex. 
P-556(bl) respectively. 

There are shortages of 3 votes, 2 votes, I vote and I vote 
at polling stations Nos. 29. 33, 34 and 137 vide Ex. P-556fo1, 
Rx. P-556fr), Ex. P-556(s) and Ex. P-556(bx) respectively. 
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With reference to entries in Ex. P-535 (certified copy of 
Form No. 20) of polhng station No. 11, it was submitted 
that first respondent is shown to have secured 345 when in 
fact he has secured only 339. Oh verification of entries in 
Part-II of Form No. 16, U was noticed'that first respondent 
has secured 339 + 6 which would come to 345. Hence, there 
is no error. 

In Ex. P-555, certified copy of Form No. 20, first respon¬ 
dent is shown to have secured 99 at polling station No. 130. 
Whereas, he has secured only 39, On verification of entrieai 
in Part-11 of Form No. 16 of Polling Station No. 130, it was 
noticed that first respondent has secured 99 and not 39 nS 
indicated in certified copy. 

On an analysis ol ballot paper account of various polling 
stations of this segment, it is noticed that there arc .shortages 
of 7 viz., 3 votes at polling station No. 29; 2 votes at polling 
station No. 33 and 1 vote each at polling stations Nos. j4 
aad 137 and three excess, one vote each at polling station 
Nos. 35, 59 ;ind 113. 

BALLOLU ASSEMBLY SEGMENT 

Sri Miirugeshaiah, Assistant Returning Officer of No. 221, 
Ballolll Assembly Segment, has been examined as P.W. 7. 

Counting of ballot papers of this segment took place in 
Room No. 15 of Commered College. After narrating the 
arrangements made at counting hall in accordance 'with the 
modalities prescribed and assigning the table numbers to the 
counling agents, stated that there were 7 trays on each count- 
mg table, one for petitioner, one for first respondent and 
olher divided into compartments. Doubtful and invalid ballot 
pjipers were put in the last compartment. He ha-S testified that 
counting supcrvi.sors at various tables verifying whether the 
seals put on ballot boxes were intact or not in the presence of 
counting agents, used tp open them. After unfolding ballpt 
papers contained in the ballot box, stated sorting ballot 
papers candidatewhb to respective compartments according 
to votes recorded on the ballot paper. As counting supervi¬ 
sors were not competent to reject the ballot papers as invalid, 
they were putting both doubtful and apparently invalid ballht 
papers in the tray meant for placing of doubtful ballot papers. 
On conyrletioh of sorting of ballot papert, used to numeri- 
cally coimt rhe ballot papers and bundled into 50 each, The^ 
used to put a sljp on Ihe valid papers of the rediective candi¬ 
dates tnwflohlpg their names and the votes secured by them 
fn_ addition to making entries in Part-ll of FblTn N6,^' 16. 
Bi^le of baBdt, pajiers with Fonti No. 16 Use<r' to be; sent 
on to his table aftd kept in a pigeon hole earmarked.' On 
scrutiny of dpubtl^l ballot papers, fhaf Were brhhght to him, 
he has taken a decision as to whetlier a particular doubtful 
ballot pa]^r'should be treated as valid or invalid; where he 
has treated os ■valid, necC.ssarv additions have been rhadt!''‘to 
candidates In whose favour doubtful bajlgt papers were de- 
cldred to be valid; wherevir ballot papers were -ejected a» 
invalid, 'he has asslcned reasons for rejection nO tinV of 
the reason for rejection mentioned in the serl. He had stated 
that before rejecting ballot paper as invalid, siiffl-, ;n*. oppor¬ 
tunity was gii'cn ft> coimting agenjts. Counting agents were 
permitted to make notes in the process of countings He has 
slated that he conducted random check of valid ballot papers 
to verify the numerical numbers of the ballot papers and 
also the mixing of ballot papers of one candhlate with the 
other. There were in all nine rounds' of ctmnting and Re¬ 
turning Officer had come to the counting hall twice or thrice. 
He has stated that he him.self lias taken a decision in res¬ 
pect of doubtful ballot paperd mentioned in Part-tl of Form 
No. 16 and no ballot paoer remained as a donb+ful ballot 
paper. The letter ‘D’ found in ParMT of Form No. 16 de¬ 
noted ‘Doubtful’. According to counting supervi.sors those 
were doubtful ballot papers and all those were scrutinised by 
him and a decision taken making ‘plus’ and ‘minus’ depend¬ 
ing upon the result. 

Sri B. R. Patil, counting pgent of petitioner-nt table No. 1 
of this counting hall has been examined as P.W. 11, There 
were .seven trayd, according to him. One for petitioner, one 
for fmt respondent and remaining divided into compart¬ 
ments. Seals of ballot boxes were opened at the fable, but 
not known whether tb*V were intact or not. During sort¬ 
ing whether intcntionallv or otherwise, ballot Papers of peti¬ 
tioner used to get mixed up witJi that of the first rc.spondent. 
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Ballot papers bearing thumb impression or smudged im¬ 
pression and some of the ballot papers wiierc niajor portion 
Tt’ maik was within the column of petiuoiier, tieat,.st 

as doubtful. Both invalid and doubtful bo''ot papers were 
being placed in a compartrnent meant for ; lacing of doubt¬ 
ful ballot paoers, lie admits that no counting agent of peti¬ 
tioner Y'as p e.sent at Assistant Returning Odii.-er’s table. lie- 
turning Officer had come to the counting hall at hist round 
o( counting ILsclf. Vo'.c.s secured by candidates at the end 
of each round of counting wad not aniiouncc.l. Tie has not 
noted sei'ia' num.i'ei of ilia ballot p'^pers which were got 
njixcd up^ wish that of the fi’'''t respondert. f'e lvi.s not noted 
eeiial number of the ballot nap^r.s which we c either tecafed 
as doubtful or rejected as invalid .miicli less masons for re¬ 
jection. lie ha,s nut complai.icd in wri ing to Assistant Re-, 
tuniinsj OSiccr about co.unirriori of tbira .ivguiuntiri-, 

7 hai stated that in ILt. P'-Sd.tin)—2."',rt-ll of I-o'i,i 
No. 16 of polling Slation No. 3—counting supervisor has 
mentioiKd doubtful ballot papers as 6 and inv.ilid ballot 
pupets ITS 12. On scrutiny, of all Ihe elghiecn ballot papers, 
one was treated as valid in favour of first rcspon'lcat and 
two in favour of petitioner and remainfug l.t were (re.ited 
as invalid, In Ex. P-545(c>—Pait-JI of Eorm Nn. 16 of 
polling station l^o. 18, counting supervisor has mentioned 
doubtful ballot paticr.s as ‘NIL' and rejected ballot papers 
as 12, in the column meant for mentioning of ‘rejected b: Hot 
papers’. He .stated tJmt on scrutiny of these 12 ballot papers, 
aU of them were rejected as invalid. 

In Ex. P-545(d) doubtful ballot papers mentioned 15 
have been scrutinised, one vote treated as valid in favour 
of petitioner and remaining 14 rejected ad invalid. 

, Out of 14 doubtful ballot paper,s mentioned in Ex. P-545 (f), 
’4 were treated as valid and remaining 10 as invalid. He has 
stated that he scrutinised all bundle of doubtful ballot papers, 
like-wiso received at his table and took decision. On scrutiny 
of 26 rejected ballot papers mentioned in Ex. p-545fagl ho 
was sati iled that all of them .were liable to be rejected as 
invalid. Consequently, there was no variation. 

Out of 10 doubtful ballot papers, 3 were treated as valid 
in favour of petitioner and remaining 7 were treated as in¬ 
valid a.s per Ex. P-54S(ah). He also i.tated that as some of 
the candidates did not secure any votes, thejr namej were not 
Written in Part-ll of Form No, 16 and in some forms though 
their names were written, nothing is mentioned against their 
,names. P.W. 7 admitted that as per Ex. P-547, ce''tif(ed copy 
of Form No.' 20 of Ballolli segment, first respondent was 
shown to have dscured 369 at polling' station No, 26, wheica.s 
in Ex. P-546 (original, Form No. 20) first respondent was 
, shown to have secured 269. On verification with entries 
.made in Pert-ll of Form No. 16, it was noticed that first 
-respondent ha-S secured only 269 and not 369 as entered in 
certified copy. 

1 : ' 

In Ex, P-546 total votes polled at polling station No. 81 
are mentioned ad 394 i.e., valid 390 and 4 rejo-ted. Unfortu¬ 
nately, even in Hx. P-547 after mentioning tctid valid ballot 
papers as 390 and 4 as rejected, it is typed as 294 in.tend of 
394. This iypographical error in the certTied copy docs not 
make much difference as result was dcclaicd on the ba.sis 
of entry in original Form No. 20. 

Ballot paper account, Form No. 16, of polling station 
No, 17 though not marked as an exhibit I bave i.eferred only 
to demon-P’atc that theie is no variation in ballot p'-pcrs 
useJ and unused except the arithcmetical error in Huhstrre- 
tion. Serial nurnbe's of the ballot paners recei'-'cd at Ibe 
poli ng station run from 451091 to 451590 making a total 
of 500 Serial nurnber.s of unused ballot nanci-t with filgne- 
ture of the Pres iling Officer nm from 451466 to 451450 i.e., 
5. Serial numbers nf ibe unused ballot .eapers vOl-oul 1' c 
signature • nn from 451451 to 451.590 making the t'tal <-f 140 
and not 150 as mentioned tborcln So. th? fo'al member of 
ballot pHpe-s unused with and wi'hout si.'mitjire w'uld ho 
145 and not 155. neductlng 145 unusi-'l ha'lot ra ers o t 
of 500 ballot paner.s received at the polling it't on, ballot 
papers to be found in the ballot box would bo 355, as cor¬ 
rectly mentioned at item No. 5 of Part-T. Same number of 
ballot papers are counted as per entries in Part-II of this 
form. Hence, there is neither excess nor shortage. 


In Ex, P-545tab) ballot paper acuticnt of polling station 
No. 21, serial numbers of ballot papers used are mentioned 
as 453461 to 454101 making the total of 640. One ballot 
paper cancelled. Therefore, ballot papers to be found in life 
ballot box are correctly mentioned as 639 at item No, 5 of 
Pert-I. 639 ballot papers are counted as per entry in Part-IT 
of Ihis exhibit. There is neither oxce.“s nor jlioilagc. 

In Hx. P 545(q) ballot paper account of polling statjon 
No, C2, serial numbers of the ballot pajjors used arc not 
mentioned e.tccpt rnentionix-g the total number of used ballot 
papers as 596. One is mt insetted. The total number of 
ballot papp-r.s to be found 'n the ballot bo.r are mentioned 
ed 595 and the .'arnc nurnber of ballot I'lapc ; aic counted 
Id Part-n of the .i^L'.me form. 


In, Ex. P-545(ab) ballot paper account of polling si b.ion 
Ko. 99, luimbers of the ballot papcis received at the 

jiolling rtatir-n nin from 508771 to 509580 making a total 
of 810. Serial ninnbe-" of untised b.allo! pnpeis wilhom tlic 
signature nin from 509164 to .50951)0 makn g a total of 417. 
•Serial numbers of the ballot papers used nf the polling ;t.a- 
tion are mentioned as 508791 to 509163 in-IIcad of menflon- 
ing ij as 508771 to 509163 making the lotfil of 392. The 
digit 791 i-S an error for 771. Otherwise, there Would be no 
continuity. 

Djscrep,ancie.s pointed out in ballot paper account. Form 
No. 16, of polling stations Ncs. 22, 24, 56 and 73 are not 
adverted to as they ha''c not been marked as exhibits. 

On an overall analysis, it is noticed that there are exceb 
to the tune of 10 over and above those which were issued 
and used by the voters, while the total number of ballot 
papers which wore found less than those issued and used 
by votend would be 147. 

In this context, it is necessary to notice the observation 
of the Supreme Court in D. P. .Sharma v, Commissioner & 
Returning Officer (A.T.R. 1984 SC 654) which reads thus;— 

"Tlie discrepancy as regoi'ds finding of less ballot papers 
from the ballot boxed than what had been issued 
and used by the voters is easily understandable, for 
it is quite conpeivable that some voters, who had 
got ballot papers issued to them, might have walked 
out of the polling booths without casting them in 
the ballot boxes and such discrepancy, which in the 
instant case is only to the extent of 2(1 ballot papers, 
is not of much significance. It is t'Uc that the dis¬ 
crepancy which pertains to finding of excess ballot 
papers from the ballot boxes over and above thotli 
which had been issued and used by the voters would 
undoubtedly be serious but in the instant ca,se such 
discrepancy is agajn in regard to very small and 
insignificantly mimltcr , namely. 316. Tt may be staled 
that the total number of votes that had been cast 
at the election were to the tune of 4,36,536 ami 
compared to the magnitude of the votes cast the 
discrepancy as regards the excess h.allot paems found 
in ballot boxes is too insipnificantly and in any 
case it id nowhere near the margin of 2727 votes 
by which the respondent No, 12 defeated the appel¬ 
lant, We are of the view that these discrepancies arc 
Vo insicnificant in character that they could be lafe- 
ly attribuled to accidental slip or cieric.al or airlh- 
met'cal mistakes that must have been comuiiEed 
at the time of counting and preparation of the state' 
menis in Forms 16 and 20. In our view, thedi dir.- 
cremneies by themselves d-o nol make out c -r.se 
for directing a recount of votes. It is well e'tabllsh- 
ed that in order to obtain recount of votes a proper 
foundation is required to bo laid by l-he election 
petitioner indicating the precise material on tho 
basic nf which it could ho urged Iw him with some 
substance that there has been cither imnropcr re¬ 
ception of invalid votes in favour of the elected 
candidate or improper rejection of valid votes in 
favour of the defeated candidate or wrong counting 
of votes in favour of the elected candidate which 
In reality been cast in favour of the defeated 
candidate. Admlnlttedly, no such material wa.s plac- 
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ed by the appellant either before the High Court or 
this Court. In that view of the 'matter by them¬ 
selves the discrepanciest which have been pointed 
out by counsel for the appellant in the statements 
required to be prepared under Rules 45 and 56, do 
not make out a case fw directing a lecount of 
votes.” 

(emphasis supplied) 

In view of the above dictum, assuming that there were 10 
excess and 147 shortages, that by itself will not coasutute 
a good ground to order re-count. 

. P.W. 20, Election Agent of petitioner, through Ex. P-434' 
requested ,the Returning Officer (P.W. 2) to grant hkc half 
an hour time to prepare an application for re-count and that 
request has been acceded -to as per the endorsement made 
thereon. The application filed under Rule 63 of tJse Rules 
for re-count is marked as Ex. P-435; manuscript (written) 
order is marked as Ex. P-436 and typed order is marked as 
Ex. P-437. Order rejecting the request for re-count reads 
thus;—' 

. “28-12-1984.^ Bijapiir. 

Shri V. M. Katti Election Agent for Dr. R. B. Chou- 
dhari filed an application for recounting. His grounds are 
given in his petition. For reasons given below, I reject his 
application for recount. 


According to P.W. 2, Returning Officer, grounds mention¬ 
ed m Ex. P-435 were insufficient or inadequate to order 
le-couni and in fact, he has assigned co|ent reasons for re¬ 
jection. The allegations in the petition as summarised in the 
early part of this judgmeat were viz., that counti -g sliaff 
including the Returning Office; rendered assistance and v/ork- 
ed in furtherance of the prospects of the election of first 
respondent and counting staffs were appointed at 
the behest of Sri Deslimukh. The further allegation,was that at 
the tiflie of cdnsidering tais appiication there was a phone 
cal! from Deshraukli and Returning Officer neld out an 
assurance Etaiiog that application vrcuid be rejected. It is 
also ncMissary to notice that as per the evidence of P.Ws- 
5 and IS,'an obser'/ST, dsputed by the Election Commission 
was pre;'«nt in the Returning Officerbs room and tiie Return¬ 
ing Officer in ids piesenoe cou’d not have acted arbitrarily. 
Though the petitioner lias examined the Returning Officer 
as P.W. 2, neither he luR becn_que.stioiied about bias o" 
favouretism or rendering of assistance in furtherance of 
the prospects dr election of first respondent i'li whatever 
manner or as.suranr.e held out to Sri Deshmukh that he 
would reject the application filed for recount. 

Supreme Court in Chand* Singii V. Shiv Ram (A.l.R. 
1975 SC 403) has explained what constitute sufficient 
gremnd and circumstances under which the Returning Offi¬ 
cer can order re-coimt in exercise of power conferred under 
Rule 63 of the Rules,. It reads thus ;— 


1. Shri Katti stated that on many ballot papers which 
were rejected, the ARO did not indicate the reason for 
rejection. In support he stated that one agent from Bijapur 
Assembly dsgment had informed him. 


However, neither Sri Katti nor Dr. Choudhari had in¬ 
formed me of this during the course of counting. Also 
when I enquired from the ARO, he told me that he had 
affixed the seal prescribed by the Commission onlthe back 
of each reiected ballot paper and had indicated one or 
more of the reasons given in the seal imprint 

2. The objection regarding ballot papers were short one 
once and there the second time were not brought to my, 
notice. The slaid ballot paper would not in any way alter 
the nature of the result and therefore, I do not think- it 
necessary to verify the content of this objection. 

3. The counting agents were given the opportunity to 
observe how ARO' deideed the rejection! or otherwise of 
doubtful cases. However, the decision is to be made by 
ARO only. 


In the light of above facts, the request for recount made 
by Sri Katti is hereby rejected. 


Sd/- 

(I. N. Chaubey) 
Returning. Officer, 
28-Bijapur 
Parliamentary Constituency.” 


Two groundtl on which the validity of this order was 
attacked were-^i) sufficient time was not given to prepare 
an application setting out the grounds; and (ii) without as¬ 
signing valid reasons has rejected the request at the behest 
of Sri Deshmukh. 

Returning Officer has given as much time as P.W. 20 re¬ 
quired to prepare an application. The groundsi that were set 
out in this application read thus ;— 

“1. That the Assistant Returning Officers in all Assembly 
Segments have not properly followed the proce¬ 
dure as required under Rule 56 of the Conduct of 
Election Rules, 1961. 

2. In many of the boxes total number of votes polled 

and recorded were not correct. In table No. 69 rbe 
Bijapur Assembly slegment there were less ballot 
papers in first round and also in second round. 

3. The decision taken on doubtful ballot was quite im¬ 
proper and without giving opportunity to th's Elec¬ 
tion Agent and there is substantial majority in 
favour of Dr. R. B.. Choudhari and hence this appli¬ 
cation may pleads be allowed after fully hearing the 
undersigned and giving reasonable opportunity for 
the same.” 


“Rule 63 -of the Conduct of Elections Rule.s, 1961 obli¬ 
gates the candidate to state the grounds on which 
he demands such recount, it is plain that a mere 
doubt or small Rad or unspecified blemish in the 
manner of the counting falls short of the needs of 
the said rule. Under the rule the demand for re¬ 
count may be rejected if it appears to the Return¬ 
ing Officer to be frivolous or unreasonable. What 
is not leasonably grounded or seriously supported 
is unreasonable or frivolous. Suspicions of possi¬ 
ble mischief in the process or likely errors in 

coimtihg always linger in the mind of the defeat¬ 
ed candidate when he is shocked by an unexpect¬ 
ed result. The Returning Officer has to be care¬ 
ful, objective and sensitive in assessing the. legiti¬ 
macy of the plea for re-running the course of 
counting. Victory by a very few votes may cer¬ 
tainly be a ground to- fear unwitting error in court 
given other circumstances tending that way. 1¥ the 
counting of the ballots are interfered nith by too 
frequent -nnd flippant recounts by courts a new 
threat to the certainty of the poll system is intro¬ 
duced through the judicial instrument.^ Morever. the 
secrecy of the ballot which is sacrosanct becomes 
exposed to deleterious praying if recount of votes 
is made easy. The best surmise, if it be nothing 
more than surmise, cannot and should not induce 
the judge to break open ballot boxes. If the lead 
is relatively little and/or other legal infirmities or 
factual flaws hover around, recount is proper, not 
otherwise.” 

and in the same decision a word of caution is administered 
thus;— 

“To tarnish the counting statt with mas or partiality is 
easy for any party who challenged the election of 
a returned candidate and that the Court should be 
reluctant to lend quick credence to the mud of 
partiality slung at coimting officials by desperate 
and defeated candidates.” 

In view of this d-'ctiim, I find no error in the said order. 

Allegations regarding impersonation are found at paras 
49 to 51 of the petition. Allegations were “the petitioner 
apprehends that votes to the tune of more than 4,000 votes 
who have been dead are said to have cast their votes. The 
petitioner has collected the names of dead person in various 
segments and in whose names votes have been cast at the 

instance of first respondent in his favour.”—(Vide 

Exhibits G and H) and stated that on scrutiny, counting 
has to be done after excluding the ballot papers cast in the 
names of dead nersons. First part of Exhibit G consists of 
283 names of dead persons of various villages, in Consti¬ 
tuency No. 224., Sindhgi Assembly Constituency, prior to 
the date of election. The second part consists of 24 names 
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of iwisons who weie dead prior to the election ut Malat- 
Wild Division, connnR within Constituency No, 217, Mtidde- 
i.'ihiil Asscmblv Segment. ExQibit-H consists of, 36 ttaflies 
of dciid persons ot Eile Bhavi village of 217, MUddeblhat 
A:.iicni0ly Segment, Neither the entries in register of deaths 
nor cenified extracts of persons referred to m first part of 
Exhibit-G ie... voters fiom Sindhgi Assemblv Constituency 
arc produced in proof of these averments. 

‘Petitioner has examined Prakash S. Mollapiir, Tahsildar 
of Muddcbihal TaUik, as P.W. 1 and got entries in register 
of tleaths and certified extracts of register masked as Ex. 
P-1 t® Ex, P-401 to establish the.death of those persops re¬ 
ferred to in the second part of Exhibit-G and Exhibit-H in 
respect of whom impersonation was alleged to have taken 
place. P.W. 1 has given the names of villages which were 
within the jurisdiction of that taluk. Though the list of 
dead persons as per the second part of ExhibitAf and Exhibit- 
.H. of the Aluddchihal Taluk v/as only 60, names of dead 
jicrsons elicited and death extracts exhibited far exceeded 
the said number. In fact, the evidence of P.W. 1 himself 
was that in most of the cases, it was not possible to state 
whctl^cr certified extract of death register, pertained to a 
particular voter or not, as there was variance either in the 
name or simame. P.W. 20, an Advocate, who knew the 
difference between rileadings and proof except stating that 
particulars of impersonation are set out in paras 49 to 51 
of the pcEtion and certiffed copies of death extracts are 
produced, was hesitant to testify with facts and figures re- 
identity of votes, action and inaction of tiicir polling agenls 
uiid/or whether such votes were exorcised in favour of 
first respondent, as a result, there was no evidence in sup¬ 
port of the plea that those votes were cast in favour of 
ilrst respondent and at his instance. ^ also the petitioner 
who has been e.xamined as P.W. 21 stfited that averments 
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in tile eleefion petirioti were, based on instructions of hi* 
election agent and agents. He does not whisper a word 
about the impersonation. Petitioner has not even examined 
any of his polling agents in support of this piea. Assuming 
for the sake of arguments that votes secured through im¬ 
personation should be excluded, as impersonation is no 
longer the conupt practice, even then, the number men¬ 
tioned in exhibit to the petition will not tilt the result of 
declaraticm. So also, there is not even an iota of evidence 
regarding; rigging. The allegations, under htese circum¬ 
stances, regarding impersonaion and tigging must be held 
to be basejess and wrccklcas. 

Before concluding, necessary to bear in mind the obser¬ 
vation of Krishna Iyer J„ to the effect ‘Toss election liti* 
eatioh is a "sign of the people’s adult franchise maturity airf 
adVentdrist election petitions arc an infantlc disease to bo 
suppressed." 

On issue No. 5, I hold that petitioner has failed to ests*. 
Wish the essential requirements which would entitle him 
to have a .rc-count of ballot paper either tn the ground of 
improper rejection of valid votes or improper acceptance 
of void \otes in favour of first respondent or wrong/mis- 
txruat of ballot papers. Consequently, finding on the other 
ancillary or subsidiary issue* must be held against the 
petitioner. 

In the result, election petition is di.smissed with costs of 
Rs. 2,200 to the first re.spondent. 

In view of the dismissal of tlie election petition, there Is 
no necessity to consider the merit or demerit of recrimi¬ 
nation petition. 

Sd|- 

JUDGE, 
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